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These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

T.D. 9089, page 906.
REG–132760–03, page 933.
Temporary and proposed regulations under section 1502 of
the Code provide guidance concerning how a corporation that
is a member of a consolidated group reduces its tax attributes
when that member realizes discharge of indebtedness income
that is excluded from gross income under section 108.

T.D. 9090, page 891.
REG–141402–02, page 932.
Temporary and proposed regulations under section 448(d)(5)
of the Code provide guidance regarding the use of a nonac-
crual-experience method by taxpayers using an accrual method
of accounting and performing services. A public hearing on the
proposed regulations is scheduled for December 10, 2003.
Notice 2003–12 obsoleted. Rev. Proc. 2002–9 modified.

Notice 2003–71, page 922.
Section 1(h) of the Code provides that certain dividends paid
to an individual shareholder from either a domestic corporation
or a „qualified foreign corporation‰ are subject to tax at the re-
duced rates applicable to certain capital gains. The term „qual-
ified foreign corporation‰ is defined to include possessions cor-
porations and certain foreign corporations that are eligible for
benefits of certain United States income tax treaties. A foreign
corporation that is not otherwise treated as a qualified foreign
corporation will be so treated with respect to any dividend it
pays if the stock with respect to which the dividend is paid
is readily tradable on an established securities market in the
United States. This notice defines, for dividends received on
or after January 1, 2003, what it means to be readily tradable
on an established securities market in the United States.

EXEMPT ORGANIZATIONS

Announcement 2003–64, page 934.
Steve Brashen Foundation of Bellevue, WA, Clove Hitch Foun-
dation, Inc., of Pompano Beach, FL, and Spring Assistance for
Educators of Houston, TX, no longer qualify as organizations
to which contributions are deductible under section 170 of the
Code.

EMPLOYMENT TAX

Notice 2003–70, page 916.
This notice contains a proposed revenue procedure giving up-
dated guidance to state and local government agencies on how
they can serve as employment tax agents, under section 3504
of the Code, for participants in state or local government pro-
grams who employ home-care service providers to assist them
in their homes. The Service seeks comments on the proposed
revenue procedure. Notice 95–18 modified. Rev. Proc. 70–6
modified and superseded, in part. Rev. Proc. 80–4 modified
and amplified.

ADMINISTRATIVE

Rev. Proc. 2003–74, page 923.
This procedure revokes revenue procedures which describe
procedures previously used by the Service for providing copies
of returns and return information pursuant to sections 6103
and 6104 of the Code, and states where the current proce-
dures are published. Rev. Procs. 66–3, 84–71, 85–56,
87–21, 94–52, and 97–11 revoked.
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Rev. Proc. 2003–76, page 924.
Optional standard mileage rates. This procedure announces
37.5 cents as the optional rate for deducting or accounting for
expenses for business use of an automobile, 14 cents as the
optional rate for use of an automobile as a charitable contribu-
tion, and 14 cents as the optional rate for use of an automobile
as a medical or moving expense for 2004. It provides rules for
substantiating the deductible expenses of using an automobile
for business, moving, medical, or charitable purposes. The
procedure also revises the limitation on simultaneous use of
multiple automobiles to allow a taxpayer using up to four ve-
hicles simultaneously to use the standard mileage rate. Rev.
Proc. 2002–61 superseded.
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The IRS Mission
Provide AmericaÊs taxpayers top quality service by helping
them understand and meet their tax responsibilities and by
applying the tax law with integrity and fairness to all.

Introduction
The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bul-
letin contents are consolidated semiannually into Cumulative
Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part I.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part II.—Treaties and Tax Legislation.
This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related Items, and Subpart B, Leg-
islation and Related Committee Reports.

Part III.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the TreasuryÊs Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.*

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.

* Beginning with Internal Revenue Bulletin 2003–43, we are publishing the index at the end of the month, rather than at the beginning.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986
Section 62.—Adjusted Gross
Income Defined

26 CFR 1.62–2: Reimbursements and other expense
allowance arrangements.

Rules are provided under which a reimbursement
or other expense allowance arrangement for the cost
of operating an automobile for business purposes will
satisfy the requirements of section 62(c) of the Code
as to business connection, substantiation, and return-
ing amounts in excess of expenses. See Rev. Proc.
2003-76, page 924.

Section 162.—Trade or
Business Expenses

26 CFR 1.162–17: Reporting and substantiation of
certain business expenses of employees.

Rules are provided for substantiating the amount
of a deduction or an expense for business use of an
automobile that most nearly represents current costs.
See Rev. Proc. 2003-76, page 924.

Section 170.—Charitable,
etc., Contributions and Gifts

26 CFR 1.170A–1: Charitable, etc., contributions
and gifts; allowance of deduction.

Rules are provided for substantiating the amount
of a deduction or an expense for charitable use of an
automobile. See Rev. Proc. 2003-76, page 924.

Section 213.—Medical,
Dental, etc., Expenses

26 CFR 1.213–1: Medical, dental, etc., expenses.

Rules provided forth for substantiating the amount
of a deduction or an expense for use of an automobile
to obtain medical services. See Rev. Proc. 2003-76,
page 924.

Section 217.—Moving
Expenses

26 CFR 1.217–2: Moving expenses.

Rules are set forth for substantiating the amount of
a deduction or an expense for use of an automobile as
part of a move. See Rev. Proc. 2003-76, page 924.

Section 274.—Disallowance
of Certain Entertainment,
etc., Expenses

26 CFR 1.274–5: Substantiation requirements.

Rules are provided for substantiating the amount
of ordinary and necessary business expenses of an
employee for automobile expenses when a payor pro-
vides a mileage allowance for such expenses. Rules
are also provided for employees and self-employed
individuals to use in substantiating a trade or business
deduction for automobile expenses. See Rev. Proc.
2003-76, page 924.

Section 448.—Limitation
on Use of Cash Method
of Accounting

26 CFR 1.448–2T: Nonaccrual of certain amounts by
service providers (temporary).

T.D. 9090

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Limitation on Use of the
Nonaccrual-Experience Method
of Accounting Under Section
448(d)(5)

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Temporary regulations.

SUMMARY: This document revises tem-
porary income tax regulations to provide
guidance regarding the use of a nonac-
crual-experience method of accounting
by taxpayers using an accrual method
of accounting and performing services.
The revisions reflect changes to section
448(d)(5) of the Internal Revenue Code by
the Job Creation and Worker Assistance
Act of 2002. The revised temporary regu-
lations will affect taxpayers that no longer
qualify to use a nonaccrual-experience
method of accounting, and qualifying
taxpayers that wish to adopt or change
a nonaccrual-experience method of ac-
counting. The text of these temporary
regulations also serves as the text of the

proposed regulations (REG–141402–02)
set forth in this issue of the Bulletin.

DATES: Effective Date: These regulations
are effective September 4, 2003.

Applicability Date: These regulations
are applicable for taxable years ending af-
ter March 9, 2002.

FOR FURTHER INFORMATION
CONTACT: Terrance McWhorter, (202)
622–4970 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These regulations are being issued
without prior notice and public procedure
pursuant to the Administrative Procedure
Act (5 U.S.C. 553). For this reason, the
collection of information contained in
these regulations has been reviewed and,
pending receipt and evaluation of public
comments, approved by the Office of
Management and Budget under control
number 1545–1855. Responses to this
collection of information are mandatory.

An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
control number.

For further information concerning this
collection of information, and where to
submit comments on the collection of in-
formation and the accuracy of the esti-
mated burden, and suggestions for reduc-
ing this burden, please refer to the pream-
ble to the cross-referencing notice of pro-
posed rulemaking published in this issue of
the Bulletin.

Books and records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and tax
return information are confidential, as re-
quired by 26 U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) under section 448(d)(5). Section
448(d)(5) was added to the Code by sec-
tion 801 of the Tax Reform Act of 1986
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(Public Law 99–514, 100 Stat. 2085) and
was amended by section 403 of the Job
Creation and Worker Assistance Act of
2002 (Public Law 107–147, 116 Stat. 21)
(the 2002 Act), effective for taxable years
ending after March 9, 2002. These regu-
lations pertain to the nonaccrual of certain
amounts by taxpayers using an accrual
method of accounting and performing
services.

Explanation of Provisions

Background

Prior to being amended by the 2002
Act, pursuant to section 448(d)(5) taxpay-
ers using an accrual method of accounting
and performing services were not required
to accrue any portion of their service-re-
lated income that, on the basis of their
experience, would not be collected. Tem-
porary regulations under section 448(d)(5)
(former temporary regulations) provided
rules for the nonaccrual of certain amounts
by service providers, including the use
of experience to estimate uncollectible
amounts and the mechanics of the nonac-
crual-experience method.

Section 448(d)(5) was amended by
section 403 of the 2002 Act, effective for
taxable years ending after March 9, 2002.
Section 448(d)(5) now provides that a
nonaccrual-experience method is avail-
able only for taxpayers using an accrual
method who either provide services in
fields described in section 448(d)(2)(A)
(i.e., health, law, engineering, architecture,
accounting, actuarial science, performing
arts, or consulting), or that meet the $5
million annual gross receipts test of sec-
tion 448(c) for all prior taxable years.

The legislative history of the 2002
Act states that Congress believed that for
many qualified service providers the for-
mula contained in the former temporary
regulations under section 448(d)(5) may
not clearly reflect the amount of income
that, based on experience, will not be
collected. See H.R. Rep. No. 107–251.
Congress noted that service providers
were particularly disadvantaged by the
formula contained in the former tempo-
rary regulations if significant time elapsed
between the time the services were ren-
dered and the time a final determination
was made that the account would not be
collected. Additionally, Congress noted

that taxpayers qualified to use the nonac-
crual-experience method of accounting
should not be subject to a formula that re-
quired the payment of taxes on receivables
that would not be collected.

The amendments to section 448(d)(5)
made by the 2002 Act require the Secretary
to promulgate regulations. Specifically,
the Secretary is required to prescribe reg-
ulations to permit a taxpayer to use com-
putations or formulas that, based on ex-
perience, accurately reflect the amount of
income that will not be collected. Sec-
tion 448(d)(5), as amended, also permits
a taxpayer to adopt, or request consent
of the Secretary to change to, a compu-
tation or formula that clearly reflects the
taxpayer’s experience. Section 448(d)(5)
further requires the Secretary to approve
a request to change to a computation or
formula that clearly reflects the taxpayer’s
experience. Lastly, the legislative history
to the 2002 Act states that Congress an-
ticipated that the Secretary would consider
providing safe harbors in such regulations
that may be relied upon by taxpayers.

In accordance with the amendments
to section 448(d)(5) in the 2002 Act,
the IRS issued Notice 2003–12, 2003–6
I.R.B. 422, to provide interim guidance
under section 448(d)(5), as amended,
pending the issuance of new regulations.
The interim guidance provided by No-
tice 2003–12 included: (1) for taxpayers
that no longer qualified to use a nonac-
crual-experience method, procedures to
change their method of accounting; (2) for
taxpayers that qualified to use a nonac-
crual-experience method, two safe harbor
nonaccrual-experience methods that were
presumed to clearly reflect the taxpayer’s
nonaccrual-experience; (3) for taxpayers
that qualified to use a nonaccrual-expe-
rience method but wished to compute
their nonaccrual-experience using a for-
mula other than the two safe harbors
provided, the requirements necessary to
use an alternative formula to compute
their nonaccrual-experience; and (4) for
taxpayers that wished to change to a dif-
ferent nonaccrual-experience method, the
procedures necessary to obtain automatic
consent of the Commissioner to change
to one of the safe harbor nonaccrual-ex-
perience methods or to an alternative
nonaccrual-experience method that clearly
reflected their experience.

The guidance provided in Notice
2003–12 has, for the most part, been
incorporated as part of these temporary
regulations. However, certain provisions
in the notice have been modified to address
certain concerns raised by the commenta-
tors.

Charging Of Interest

Section 448(d)(5) and the former tem-
porary regulations provide that a nonac-
crual-experience method of accounting
may not be used with respect to amounts
due for which interest is required to be paid
or for which there is any penalty for fail-
ure to timely pay any amounts due (other
than, in certain circumstances, discounts
offered for early payment of an amount
due). One commentator suggested that
a taxpayer should not be precluded from
using a nonaccrual-experience method of
accounting if the taxpayer’s agreement
contains a provision stating that interest is
required to be paid but the taxpayer rarely
enforces the provision. The IRS and Trea-
sury Department continue to believe that
if a taxpayer’s agreement requires interest
to be paid, or provides for any penalty for
failure to timely pay any amounts due,
such taxpayer is precluded from using the
nonaccrual-experience method of account-
ing, regardless of whether the taxpayer
actually imposes such interest or penalty.

Safe Harbor Methods

The temporary regulations include the
two safe harbor nonaccrual-experience
methods that were included in Notice
2003–12. The first safe harbor method
(safe harbor 1) is the method provided in
former Temp. Reg. §1.448–2T(e)(2). The
second safe harbor method (safe harbor 2)
is the actual experience method that may
be computed using a three-year moving
average beginning in the first taxable year
this safe harbor method is used or, for
taxpayers that do not have the information
necessary to compute a three-year mov-
ing average in the first taxable year this
method is used, the option of creating a
three-year moving average beginning with
the first taxable year that the taxpayer uses
this safe harbor method. A newly formed
taxpayer choosing the option of creating
a three-year moving average that does not
have any accounts receivable upon forma-
tion will not be able to exclude any portion
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of its year-end accounts receivable from
income for its first taxable year because
the taxpayer does not have any accounts
receivable on the first day of the taxable
year to track. Thus, a newly formed tax-
payer that does not have any accounts
receivable upon formation must begin
creating its three-year moving average in
its second taxable year.

Commentators requested that the IRS
and Treasury Department consider other
suggested alternative safe harbor methods
for inclusion in the temporary regula-
tions. The IRS and Treasury Department
analyzed alternative methods and, based
on this analysis, have determined that
two other formulas will clearly reflect a
taxpayer’s nonaccrual-experience. As a
result, the temporary regulations provide
two additional safe harbor nonaccrual-ex-
perience methods that may be relied on
by taxpayers as clearly reflecting their
nonaccrual-experience.

The third safe harbor method (safe har-
bor 3) is a variation of the formula ad-
dressed in Black Motor Co. v. Commis-
sioner, 41 B.T.A. 300 (1940), aff’d, 125
F.2d 977 (6th Cir. 1942). The nonac-
crual-experience amount is computed by
first determining the ratio of total bad debts
charged off (adjusted for recoveries) for
the current taxable year and the five pre-
ceding taxable years as compared to the
total accounts receivable at the end of the
current taxable year and the five preced-
ing taxable years. This ratio is applied
against the accounts receivable balance at
the end of the current taxable year, and the
resulting amount is then reduced by the
credit charges (accounts receivable) gen-
erated and written off during the current
taxable year, which results in the nonac-
crual-experience amount for the current
taxable year.

The fourth safe harbor method (safe
harbor 4) is computed by first determin-
ing the ratio of total bad debts charged
off (adjusted for recoveries) for the cur-
rent taxable year and the five preceding
taxable years other than the credit charges
(accounts receivable) that were charged off
in the same taxable year they were gener-
ated as compared to the total accounts re-
ceivable at the end of the current taxable
year and the five preceding taxable years.
This ratio is then applied against the ac-
counts receivable balance at the end of the
current taxable year, which results in the

nonaccrual-experience amount for the cur-
rent taxable year.

Commentators suggested that the IRS
and Treasury Department permit the for-
mula addressed in Black Motor (“Black
Motor formula”) as an additional safe
harbor formula in the temporary regula-
tions. The IRS and Treasury Department
have analyzed the Black Motor formula
and have determined that the formula
should not be provided as an additional
safe harbor formula because the formula
only produces an accurate reflection
of a taxpayer’s experience in limited
circumstances. The IRS and Treasury
Department believe that safe harbors 3
and 4 (discussed above), which are mod-
ifications of the Black Motor formula,
remedy many of the shortcomings of the
Black Motor formula and, as a result, safe
harbors 3 and 4 have been included in the
temporary regulations as additional safe
harbor formulas.

The IRS and Treasury Department
request comments on these safe-harbor
nonaccrual-experience methods and sug-
gestions on any additional safe harbor
methods that will clearly reflect a tax-
payer’s experience. Specifically, the IRS
and Treasury Department request com-
ments on any additional modification to
the Black Motor formula that will result
in an accurate reflection of a taxpayer’s
experience.

Self-Testing Of Any Alternative Method

Notice 2003–12 also allowed a taxpayer
to use any alternative nonaccrual-expe-
rience method that clearly reflected the
taxpayer’s actual nonaccrual-experience,
provided the taxpayer’s alternative nonac-
crual-experience method was “self-tested”
in the first taxable year ending after
March 9, 2002, in which the taxpayer
uses the alternative nonaccrual-experience
method and every three taxable years
thereafter. The notice provided that if the
taxpayer’s total alternative nonaccrual-ex-
perience amount for the test period was
less than or equal to the total adjusted
nonaccrual-experience amount (actual
nonaccrual-experience amount multiplied
by 105%) for the test period, then the
taxpayer’s alternative nonaccrual-experi-
ence method would be treated as clearly
reflecting its nonaccrual-experience for
the test period and the taxpayer would be

permitted to continue using the alternative
nonaccrual-experience method, subject to
self-testing again in three taxable years.
However, if the taxpayer’s total alternative
nonaccrual-experience amount for the test
period was greater than the total adjusted
nonaccrual-experience amount for the test
period, the notice stated that the taxpayer’s
alternative nonaccrual-experience method
would be treated as not clearly reflect-
ing its nonaccrual-experience for the test
period and the taxpayer was required to
change its nonaccrual-experience method
of accounting to a method that would
clearly reflect its nonaccrual experience.

Some commentators suggested that
the self-testing requirement in Notice
2003–12 should not be included in the
regulations. They suggested that the
self-testing requirement is inconsistent
with the language and purpose of the
amendments made by the 2002 Act. The
commentators also suggested that it would
be burdensome and impractical for many
taxpayers using an alternative nonac-
crual-experience method to conduct the
self-test due to the limitations of their ex-
isting automated record keeping systems.
Finally, one commentator suggested that
if a taxpayer’s alternative nonaccrual-ex-
perience method fails the self-testing
requirements, then the temporary regula-
tions should limit the taxpayer’s exclusion
under section 448(d)(5) to the taxpayer’s
adjusted nonaccrual-experience amount,
rather than require the taxpayer to change
its method of accounting.

The IRS and Treasury Department be-
lieve that the self-testing requirement is
consistent with the 2002 Act, which pro-
vides that “[a] taxpayer may adopt, or . . .
change to, a computation or formula that
clearly reflects the taxpayer’s experience,”
and that “[a] request [to change] shall be
approved if such computation or formula
clearly reflects the taxpayer’s experience.”
Public Law No. 107–147, § 403(a). The
IRS and Treasury Department believe
that self-testing is necessary for taxpayers
that do not use one of the four safe har-
bor methods provided to ensure that the
statutory requirement that the taxpayer’s
formula or computation accurately reflect
the taxpayer’s nonaccrual experience is
met. Therefore, the temporary regula-
tions continue to permit a taxpayer to
use any alternative nonaccrual-experience
method, provided such method meets

2003-43 I.R.B. 893 October 27, 2003



the self-testing requirements described in
the temporary regulations. The IRS and
Treasury Department welcome comments
from taxpayers and practitioners specif-
ically addressing the limitations of their
record keeping systems that affect con-
ducting self-testing, and ways in which the
burden on taxpayers of self-testing might
be reduced without compromising the
statute’s requirement that the taxpayer’s
method clearly reflect the taxpayer’s ex-
perience.

Under the temporary regulations,
taxpayers using (or desiring to use) an
alternative nonaccrual-experience method
must self-test the method in the first tax-
able year ending after March 9, 2002, that
the taxpayer uses, or desires to use, the
method (first-year self-test), and every
three taxable years thereafter (three-year
self-test). When conducting the first-year
self-test, a taxpayer is permitted to test
its alternative nonaccrual-experience
method against any of the four safe harbor
methods. If a taxpayer is permitted to
use its alternative nonaccrual-experience
method as a result of satisfying the first
year self-test, the temporary regulations
require the taxpayer to include contem-
poraneous documentation in its books
and records stating which safe harbor
method was used during the self-test that
permitted the taxpayer to use its alter-
native nonaccrual-experience method.
When conducting any three-year self-test,
the taxpayer must self-test its alternative
nonaccrual-experience method against
the same safe harbor method used during
the immediately preceding self-test. The
temporary regulations also provide rules
for taxpayers that want to change the safe
harbor method used to test their alternative
nonaccrual-experience method.

For purposes of the first-year self-test,
if the alternative nonaccrual-experience
amount for the first-year self-test is less
than or equal to the nonaccrual-experience
amount computed under the safe harbor
formula selected by the taxpayer for the
first-year self-test, then the taxpayer’s
alternative nonaccrual-experience method
will be treated as clearly reflecting its
nonaccrual-experience for the test period
and the taxpayer may continue to use that
alternative nonaccrual-experience method,
subject to a requirement to self-test again
after three taxable years. If the alternative
nonaccrual-experience amount is greater

than the nonaccrual-experience amount
of the safe harbor method selected by the
taxpayer for its self-test method, then the
taxpayer’s alternative nonaccrual-experi-
ence method will be treated as not clearly
reflecting its nonaccrual-experience for
such taxable year and the taxpayer will not
be permitted to use that alternative nonac-
crual-experience method for such taxable
year. The taxpayer is permitted, how-
ever, to adopt (or change to) a safe harbor
nonaccrual-experience method provided
in the regulations or another alternative
nonaccrual-experience method, subject to
the first-year self-test requirement.

For purposes of the three-year self-test
requirement, if the cumulative alternative
nonaccrual-experience amount for the test
period is less than or equal to the cumula-
tive nonaccrual-experience amount (com-
puted by using for each taxable year of the
test period the safe harbor formula used,
and contemporaneously documented, dur-
ing the immediately preceding self-test)
(cumulative safe harbor nonaccrual-ex-
perience amount), then the taxpayer’s
alternative nonaccrual-experience method
will be treated as clearly reflecting its
nonaccrual experience for the test period
and the taxpayer may continue to use that
alternative nonaccrual-experience method,
subject to a requirement to self-test again
in three taxable years. If the cumulative
alternative nonaccrual-experience amount
for the test period is greater than the cumu-
lative safe harbor nonaccrual-experience
amount, then the taxpayer’s alternative
nonaccrual-experience amount will be
limited to the cumulative safe harbor
nonaccrual-experience amount for the
test period. Any excess of the taxpayer’s
cumulative alternative nonaccrual-experi-
ence amount excluded from income during
the test period over the taxpayer’s cumu-
lative safe harbor nonaccrual-experience
amount must be recaptured into income
in the third taxable year of the three-year
self-test. The taxpayer may continue to
use its alternative nonaccrual-experience
method, subject to the three-year self-test
requirement.

The IRS and Treasury Department re-
quest comments on the first-year self-test,
three-year self-test, and recapture provi-
sions of the temporary regulations.

Special Rules

Notice 2003–12 provided that a tax-
payer that did not maintain records of
the data necessary to determine its actual
nonaccrual-experience would be subject to
being changed by the IRS on examination
to the specific charge-off method. One
commentator noted that a taxpayer should
not be changed by the IRS to the specific
charge-off method merely because of un-
intentional and/or immaterial variances
between the methods permitted under
these regulations and the taxpayers’ com-
putations, which are often due to factors
beyond the taxpayer’s control. Among
the factors noted were inherent delays be-
tween the time services were rendered and
when actual billing occurs (which may
affect the determination of the year-end
balance of accounts receivable, especially
when services are provided at the end of
one taxable year and the billing occurs a
few days later in the subsequent taxable
year), and constraints of the taxpayer’s
computer systems that limit the taxpayer’s
ability to maintain the data necessary for a
nonaccrual-experience method. For exam-
ple, a taxpayer may be unable to determine
whether a particular recovery relates to an
account receivable on hand at the begin-
ning of the taxable year. The commentator
noted that a taxpayer may therefore choose
to treat all recoveries as relating to an ac-
count receivable on hand at the beginning
of the taxable year, which under safe har-
bor 2, reduces the nonaccrual-experience
amount that the taxpayer would be entitled
to if the taxpayer precisely allocated its re-
coveries. Because these factors generally
will result in a taxpayer claiming less than
the proper nonaccrual-experience amount
the taxpayer would otherwise be entitled
to, the commentator requested that the
IRS not change a taxpayer to the specific
charge-off method due to variances similar
to those noted above.

The IRS and Treasury Department do
not intend that a taxpayer be changed to
the specific charge-off method due to unin-
tentional and/or immaterial variances, es-
pecially if a taxpayer is disadvantaged by
such variances. As a result, the tempo-
rary regulations require only that a tax-
payer maintain records that are sufficient
to establish the amount of any exclusion
from gross income under section 448(d)(5)
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for the taxable year. This rule is consis-
tent and in accordance with §1.6001–1(a)
(rules regarding records). However, the
IRS maintains the right to change a tax-
payer to the specific charge-off method
if such taxpayer fails to maintain suffi-
cient records to establish the amount of any
claimed exclusion from gross income un-
der section 448(d)(5) for the taxable year.
The IRS and Treasury Department request
comments on this record keeping standard.

Periodic Systems

Notice 88–51, 1988–1 C.B. 535, pro-
vides guidance on the use of a periodic sys-
tem of applying the nonaccrual-experience
method provided in former Temp. Reg.
§1.448–2T(e)(2). The periodic system en-
tails establishing an account based on the
aggregate amount of accounts receivable
that: (1) are eligible for the nonaccrual-ex-
perience method; and (2) the taxpayer esti-
mates will not be collected. The account is
adjusted each year to reflect the taxpayer’s
estimate (using its nonaccrual-experience
method) of the aggregate amount of the ac-
counts receivable outstanding at year-end
that will not be collected. A corresponding
adjustment is then made to gross income.

The IRS and Treasury Department in-
tend to update Notice 88–51 to provide for
the use of a periodic system by taxpayers
using any nonaccrual-experience method.
Pending the issuance of this guidance, a
taxpayer may use the periodic system de-
scribed in Notice 88–51 in conjunction
with any permissible nonaccrual-experi-
ence method used by the taxpayer.

Accounting Method Change Procedures

A change from a nonaccrual-expe-
rience method by a taxpayer no longer
qualified to use such a method, a change
to a nonaccrual-experience method, a
change from one nonaccrual-experience
method to another nonaccrual-experience
method, or a change from using one safe
harbor method for self-testing to another
safe harbor method, is a change in method
of accounting to which the provisions of
sections 446 and 481, and the regulations
thereunder, apply. The temporary regula-
tions provide, in most instances, automatic
consent for these changes. Taxpayers
making these changes should follow the
procedures of Rev. Proc. 2002–9. Addi-
tionally, the temporary regulations provide

automatic consent procedures for taxpay-
ers changing to a nonaccrual-experience
method to also request to change to a
periodic system.

Additional Issues to be Addressed in Final
Regulations

The IRS and Treasury Department in-
tend to address additional issues in fu-
ture guidance that are not addressed in
these temporary regulations. Specifically,
the IRS and Treasury Department request
comments on the effect on the computa-
tion of a taxpayer’s nonaccrual-experience
as a result of a short taxable year, and
an acquisition or disposition of an entity
during a taxable year, including the ac-
quisition or disposition of an entity dis-
regarded for federal income tax purposes.
The IRS and Treasury Department also re-
quest comments on whether the computa-
tion under the Actual Experience Method
should be based on the prior three taxable
years or, as currently provided, the current
taxable year and the two immediately pre-
ceding taxable years.

Effect on Other Documents

The following publication is obsolete as
of September 4, 2003:

Notice 2003–12, 2003–6 I.R.B. 422.
The following publication is modified

to include in Section 5.06 of the Appen-
dix as of September 4, 2003, only the
changes in method of accounting provided
in §1.448–2T(g)(2)(ii), (g)(3)(i) and (h):

Rev. Proc. 2002–9, 2002–1 C.B. 327.

Special Analyses

It has been determined that these tem-
porary regulations are not a significant reg-
ulatory action as defined in Executive Or-
der 12866. Therefore, a regulatory assess-
ment is not required. It also has been de-
termined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations.
For application of the Regulatory Flexi-
bility Act, please refer to the cross-refer-
ence notice of proposed rulemaking pub-
lished elsewhere in this issue of the Bul-
letin. Pursuant to section 7805(f) of the
Internal Revenue Code, these regulations
will be submitted to the Chief Counsel for
Advocacy of the Small Business Adminis-
tration for comment on their impact.

Drafting Information

The principal author of these regula-
tions is Terrance McWhorter of the Office
of Associate Chief Counsel (Income Tax
and Accounting). However, other person-
nel from the IRS and Treasury Department
participated in their development.

* * * * *

Amendments to the Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.448–2T is revised as

follows:

§1.448–2T Nonaccrual of certain amounts
by service providers (temporary).

(a) In general. This section applies
to taxpayers qualified to use a nonac-
crual-experience method of accounting
provided for in section 448(d)(5) with
respect to amounts to be received for the
performance of services. Except as other-
wise provided in this section, a taxpayer is
qualified to use a nonaccrual-experience
method of accounting if the taxpayer uses
an accrual method of accounting with
respect to amounts to be received for the
performance of services by the taxpayer
and either—

(1) The services are in fields referred to
in section 448(d)(2)(A) and as described
in §1.448–1T(e)(4) (i.e., health, law, engi-
neering, architecture, accounting, actuarial
science, performing arts, or consulting); or

(2) The taxpayer meets the $5 million
annual gross receipts test of section 448(c)
and §1.448–1T(f)(2) for all prior taxable
years.

(b) Nonaccrual-experience method;
treatment as method of accounting. Any
taxpayer who satisfies the requirements of
this section is not required to accrue any
portion of amounts to be received from
the performance of services that, on the
basis of such person’s experience, and to
the extent determined under the computa-
tion or formula used by the taxpayer and
allowed under this section, will not be col-
lected. This nonaccrual of amounts to be
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received for the performance of services
shall be treated as a method of accounting
under the Code (a nonaccrual-experience
method).

(c) Method not available if interest
charged on amounts due. A nonac-
crual-experience method of accounting
may not be used with respect to amounts
due for which interest is required to be
paid or for which there is any penalty for
failure to timely pay any amounts due.
For this purpose, the taxpayer will be
treated as charging interest or penalties
for late payment if the contract or agree-
ment expressly provides for the charging
of interest or penalties for late payment,
regardless of the practice of the parties.
If the contract or agreement does not
expressly provide for the charging of in-
terest or penalties for late payment, the
determination of whether the taxpayer
charges interest or penalties for late pay-
ment will be made based on all of the facts
and circumstances of the transaction, and
not merely on the characterization by the
parties or the treatment of the transaction
under state or local law. However, the
offering of a discount for early payment of
an amount due will not be regarded as the
charging of interest or penalties for late
payment under this section, if—

(1) The full amount due is otherwise
accrued as gross income by the taxpayer at
the time the services are provided; and

(2) The discount for early payment is
treated as an adjustment to gross income in
the year of payment, if payment is received
within the time required for allowance of
such discount. See paragraph (f) Example
1 of this section for an example of this rule.

(d) Method not available for certain
receivables—(1) Amounts earned and rec-
ognized through the performance of ser-
vices. A nonaccrual-experience method of
accounting may be used only with respect
to amounts earned by the taxpayer and oth-
erwise recognized in income (an account
receivable) through the performance of
services by such taxpayer. For example, a
nonaccrual-experience method may not be
used with respect to amounts owed to the
taxpayer by reason of the taxpayer’s activ-
ities with respect to lending money, selling
goods, or acquiring accounts receivable
or other rights to receive payment from
other persons (including persons related to
the taxpayer) regardless of whether those

persons earned such amounts through the
provision of services.

(2) Special rule. Except as otherwise
provided, for purposes of this section, ac-
counts receivable do not include amounts
that are not billed (e.g., for charitable or
pro bono services) or amounts contractu-
ally not collectible (e.g., amounts in excess
of a fee schedule agreed to by contract).
See paragraph (f) Examples 2 and 3 of this
section for examples of this rule.

(e) Use of experience to estimate un-
collectible amounts—(1) In general. In
determining the portion of any amount
due which, on the basis of experience,
will not be collected, the taxpayer may
use one of four safe harbor nonaccrual-ex-
perience methods of accounting provided
in paragraphs (e)(2) through (e)(5) of
this section. Alternatively, the taxpayer
may use any other nonaccrual-experience
method (“alternative nonaccrual-experi-
ence method”) that clearly reflects the
taxpayer’s nonaccrual-experience, subject
to the requirements of paragraph (e)(6)
of this section. The safe harbor nonac-
crual-experience methods provided in
paragraphs (e)(2) through (e)(5) of this
section will be presumed to clearly re-
flect a taxpayer’s nonaccrual-experience.
For purposes of determining a taxpayer’s
nonaccrual-experience under any method
provided in this paragraph (e), accounts
receivable described in paragraphs (c)
and (d) of this section are not taken into
account. See paragraph (g) of this section
for procedures to obtain automatic con-
sent to change to one of the safe harbor
nonaccrual experience methods or to an
alternative nonaccrual-experience method.

(2) Safe harbor 1: Six-year moving av-
erage method—(i) General rule. A tax-
payer may use a nonaccrual experience
method under which the taxpayer deter-
mines the uncollectible amount (six-year
moving average amount) by multiplying
its accounts receivable balance at the end
of the current year by a percentage (six-
year moving average percentage). The six-
year moving average percentage is com-
puted by dividing—

(A) The total bad debts (with respect to
accounts receivable) sustained throughout
the period consisting of the taxable year
and the five preceding taxable years (or,
with the approval of the Commissioner, a
shorter period), adjusted for recoveries of
bad debts during such period; by

(B) The sum of the accounts receivable
earned throughout the entire six (or fewer)
taxable year period (i.e., the total amount
of sales resulting in accounts receivable).
See paragraph (f) Example 4 of this section
for an example of this method.

(ii) Period of less than six taxable years.
A period shorter than six taxable years
generally will be appropriate only if the
short period consists of consecutive tax-
able years and there is a change in the type
of a substantial portion of the outstanding
accounts receivable such that the risk of
loss is substantially increased. A decline
in the general economic conditions in the
area, which substantially increases the risk
of loss, is a relevant factor in determin-
ing whether a shorter period is appropriate.
However, approval to use a shorter period
will not be granted unless the taxpayer sup-
plies specific evidence that the accounts re-
ceivable outstanding at the close of the tax-
able years for the shorter period requested
are not comparable in nature and risk to ac-
counts receivable outstanding at the close
of the six taxable years. A substantial in-
crease in a taxpayer’s bad debt experience
is not, by itself, sufficient to justify the use
of a shorter period. If approval is granted
to use a shorter period, the experience for
the excluded taxable years shall not be
used for any subsequent year. A request
for approval to exclude the experience of a
prior taxable year shall be made in accor-
dance with the applicable procedures for
requesting a letter ruling and shall include
a statement of the reasons such experience
should be excluded. A request will not be
considered unless it is sent to the Commis-
sioner at least 30 days before the close of
the first taxable year for which such ap-
proval is requested.

(iii) Special rule for new taxpayers. In
the case of any current taxable year that is
preceded by less than 5 taxable years, para-
graph (e)(2)(i) of this section shall be ap-
plied by using the experience of the cur-
rent year and the actual number of preced-
ing taxable years.

(3) Safe harbor 2: Actual experience
method—(i) Option A: Three-year moving
average. A taxpayer may use a nonac-
crual-experience method under which
the taxpayer determines the uncollectible
amount (actual nonaccrual-experience
amount) by multiplying its year-end
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accounts receivable balance by a percent-
age (three-year moving average nonac-
crual-experience percentage) reflecting
its actual nonaccrual experience with re-
spect to its accounts receivable balance
at the beginning of the current taxable
year and the two immediately preceding
taxable years. Under this safe harbor
method, a taxpayer is allowed to increase
its actual nonaccrual-experience amount
by 5 percent (adjusted nonaccrual-experi-
ence amount). The taxpayer’s three-year
moving average nonaccrual-experience
percentage, actual nonaccrual-experience
amount, and adjusted nonaccrual-experi-
ence amount are determined according to
the following steps:

(A) STEP 1. Track the receivables in
the taxpayer’s accounts receivable balance
at the beginning of the current taxable year
to determine the dollar amount of the ac-
counts receivable actually determined to
be uncollectible and charged off and not
recovered or determined to be collectible
by the date selected by the taxpayer (de-
termination date) for the taxable year. The
determination date may not be later than
the earlier of the due date, including ex-
tensions, for filing the taxpayer’s federal
income tax return for that taxable year or
the date on which the taxpayer timely files
such return for that taxable year.

(B) STEP 2. Repeat STEP 1 for the tax-
payer’s accounts receivable balance at the
beginning of each of the two immediately
preceding taxable years.

(C) STEP 3. To determine the tax-
payer’s three-year moving average nonac-
crual-experience percentage, divide the
sum of the net uncollectible amounts from
STEP 1 and STEP 2 by the sum of the
accounts receivable balance at the begin-
ning of the current taxable year and the
accounts receivable balance at the begin-
ning of each of the two preceding taxable
years.

(D) STEP 4. Multiply the percentage
computed in STEP 3 by the taxpayer’s
accounts receivable balance at the end of
the current taxable year. The product is the
taxpayer’s actual nonaccrual-experience
amount for the current taxable year.

(E) STEP 5. To determine the tax-
payer’s adjusted nonaccrual-experience
amount, multiply the actual nonac-
crual-experience amount from STEP 4
by 1.05. See paragraph (f) Example 5 of
this section for an example of this method.

(ii) Option B: Up to three-year mov-
ing average. Alternatively, except as pro-
vided in paragraph (e)(3)(iii) of this sec-
tion, in computing its adjusted nonaccrual-
experience amount described in paragraph
(e)(3)(i) of this section, a taxpayer may
use: its current year nonaccrual-experi-
ence percentage for the first taxable year
this method is used; a two-year moving
average nonaccrual-experience percentage
for the second taxable year this method
is used; and a three-year moving average
nonaccrual-experience percentage for the
third, and each succeeding, taxable year
this method is used. See paragraph (f) Ex-
amples 6, 7, and 8 of this section for exam-
ples of this method.

(iii) Special rule for new taxpayers.
Any newly formed taxpayer that wants
to use the safe harbor nonaccrual-expe-
rience method of accounting described
in paragraph (e)(3)(ii) of this section in
its first taxable year and does not have
any accounts receivable upon formation
will not be able to exclude any portion
of its year-end accounts receivable from
income for its first taxable year because
the taxpayer does not have any accounts
receivable on the first day of the taxable
year to track. Therefore, the taxpayer must
begin creating its three-year moving aver-
age in its second taxable year by tracking
the accounts receivables as of the first day
of its second taxable year.

(4) Safe harbor 3: Modified Black Mo-
tor method—(i) In general. A taxpayer
may use a nonaccrual-experience method
under which the taxpayer determines the
uncollectible amount (modified Black Mo-
tor amount) by multiplying its accounts
receivable balance at the end of the cur-
rent taxable year by a percentage (Black
Motor moving average percentage), and
then reducing the resulting amount by the
credit charges (accounts receivable) gener-
ated and written off during the current tax-
able year. The Black Motor moving aver-
age percentage is computed by dividing—

(A) The total bad debts sustained in the
current taxable year and the five preceding
taxable years (or, with the approval of the
Commissioner, a shorter period), adjusted
for recoveries of bad debts during such pe-
riod; by

(B) The sum of accounts receivable at
the end of the current taxable year and
the five preceding (or fewer) taxable years.

See paragraph (f) Example 10 of this sec-
tion for an example of this method.

(ii) Period of less than six taxable years.
The rules of paragraph (e)(2)(ii) of this
section (regarding periods of less than six
taxable years) shall apply to taxpayers us-
ing the Modified Black Motor method.

(iii) Special rules for new taxpayers. In
the case of any current taxable year that is
preceded by less than 5 taxable years, para-
graph (e)(4)(i) of this section shall be ap-
plied by using the experience of the current
taxable year and the actual number of pre-
ceding taxable years.

(5) Safe harbor 4: Modified six-year
moving average method—(i) In general. A
taxpayer may use a nonaccrual-experience
method under which the taxpayer deter-
mines the uncollectible amount (modified
six-year moving average amount) by mul-
tiplying its accounts receivable balance at
the end of the current year by a percentage
(modified six-year moving average per-
centage). The modified six-year moving
average percentage is computed by divid-
ing—

(A) The total bad debts sustained in the
current taxable year and the five preced-
ing taxable years (or, with the approval of
the Commissioner, a shorter period) other
than the credit charges (accounts receiv-
able) that were written off in the same tax-
able year they were generated, adjusted for
recoveries of bad debts during such period;
by

(B) The sum of accounts receivable at
the end of the current taxable year and
the five preceding (or fewer) taxable years.
See paragraph (f) Example 11 of this sec-
tion for an example of this method.

(ii) Period of less than six taxable years.
The rules of paragraph (e)(2)(ii) of this
section (regarding periods of less than six
taxable years) shall apply to taxpayers us-
ing the Modified six-year moving average
method.

(iii) Special rules for new taxpayers. In
the case of any current taxable year that is
preceded by less than 5 taxable years, para-
graph (e)(5)(i) of this section shall be ap-
plied by using the experience of the current
taxable year and the actual number of pre-
ceding taxable years.

(6) Alternative nonaccrual-experience
method—(i) In general. A taxpayer may
use any alternative nonaccrual-experience
method that clearly reflects the taxpayer’s
actual nonaccrual-experience, provided
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the taxpayer’s alternative nonaccrual-ex-
perience method meets the self-test re-
quirements described in this paragraph
(e)(6).

(ii) Self-testing. A taxpayer using,
or desiring to use, an alternative nonac-
crual-experience method must “self-test”
its alternative nonaccrual-experience
method for its first taxable year end-
ing after March 9, 2002, for which the
taxpayer uses, or desires to use, that al-
ternative nonaccrual-experience method
(first-year self-test), and every three tax-
able years thereafter (three-year self-test).
Each self-test shall be performed by
comparing the nonaccrual-experience
amount under the taxpayer’s alternative
nonaccrual-experience method (alterna-
tive nonaccrual-experience amount) with
the nonaccrual-experience amount that
would have resulted from use of one safe
harbor method described in paragraph
(e)(2), (e)(3), (e)(4), or (e)(5) of this sec-
tion selected by the taxpayer for use in
conducting the self test (safe harbor com-
parison method), for the test period.

(iii) Selection of safe harbor compari-
son method—(A) First-year self-test. For
purposes of conducting the first-year self-
test required under paragraph (e)(6)(ii) of
this section, a taxpayer may self-test its
alternative nonaccrual-experience method
against any safe harbor method provided
in paragraphs (e)(2) through (e)(5) of this
section. See paragraph (f) Example 12 of
this section for an example of this rule.

(B) Three-year self-test. For purposes
of conducting any three-year self-test re-
quired under paragraph (e)(6)(ii) of this
section, the taxpayer must self-test its
alternative nonaccrual-experience method
against the same safe harbor compar-
ison method used for the immediately
preceding self-test. For purposes of the
three-year self-test, the cumulative nonac-
crual-experience amount for the safe
harbor comparison method is computed
by using, for each taxable year of the test
period, the same safe harbor comparison
method used during the immediately pre-
ceding self test (cumulative safe harbor
nonaccrual-experience amount). See para-
graph (f) Example 13 of this section for an
example of this rule.

(C) Change of safe harbor compari-
son method. (1) A taxpayer that wants to
change the safe harbor comparison method

it uses for purposes of the self-testing re-
quirement of paragraph (e)(6)(ii) of this
section may do so only for the first taxable
year following any three-year self-test pe-
riod and in accordance with this paragraph
(e)(6)(iii)(C). A change in the taxpayer’s
safe harbor comparison method is a change
in method of accounting to which the pro-
cedures of sections 446 and 481, and the
regulations thereunder, apply.

(2) For the taxable year a taxpayer
wishes to change its safe harbor compari-
son method, the taxpayer must self-test its
alternative nonaccrual-experience method
against any safe harbor method provided
in paragraphs (e)(2) through (e)(5) of this
section other than the safe harbor compari-
son method currently used by the taxpayer
and such self-test shall be conducted as if
such self-test was a first-year self-test.

(3) If the self-test described in para-
graph (e)(6)(iii)(C)(2) of this section
results in the taxpayer’s alternative nonac-
crual-experience method clearly reflecting
the taxpayer’s nonaccrual-experience as
determined under paragraph (e)(6)(iv)
of this section, then the taxpayer may
change its safe harbor comparison method
in accordance with the procedures under
paragraph (g)(3) of this section. Such
change shall be made on a cut-off basis
and without audit protection.

(4) If the self-test described in para-
graph (e)(6)(iii)(C)(2) of this section
results in the taxpayer’s alternative nonac-
crual-experience method not clearly
reflecting the taxpayer’s nonaccrual-ex-
perience as determined under paragraph
(e)(6)(vi)(A) of this section, then the
taxpayer cannot use the safe harbor com-
parison method selected and must either—

(i) Continue using its current safe har-
bor comparison method; or

(ii) Select another safe harbor compari-
son method, subject to the requirements of
paragraphs (e)(6)(iii)(C)(2) and (3) of this
section.

(5) If a taxpayer meets the requirements
of this paragraph (e)(6)(iii)(C) to change
its safe harbor comparison method, the
new safe harbor comparison method is
not used for purposes of conducting the
three-year self-test required by paragraph
(e)(6)(ii) of this section for the taxable
year immediately preceding the taxable
year the taxpayer is permitted to change
its safe harbor comparison method. The
taxpayer’s former safe harbor comparison

method is used for purposes of conducting
such three-year self-test and for purposes
of determining any recapture amount un-
der paragraph (e)(6)(vi)(B) of this section.

(iv) Treated as clearly reflecting
nonaccrual-experience. If the alterna-
tive nonaccrual-experience amount for
the first-year self-test (or the cumulative
nonaccrual-experience amount for the
three-year self-test, as applicable) is less
than or equal to the nonaccrual-experi-
ence amount determined under paragraph
(e)(6)(iii)(A) of this section (first-year
self-test) or the cumulative safe harbor
nonaccrual-experience amount deter-
mined under paragraph (e)(6)(iii)(B) of
this section (three-year self-test), as appli-
cable, of this section for the test period,
then—

(A) The taxpayer’s alternative nonac-
crual-experience method will be treated
as clearly reflecting its nonaccrual-experi-
ence for the test period; and

(B) The taxpayer may continue to
use that alternative nonaccrual-experi-
ence method, subject to a requirement to
self-test again after three taxable years.

(v) Contemporaneous documentation.
For purposes of paragraph (e)(6) of this
section, a taxpayer must document in its
books and records, in the taxable year
any first-year or three-year self-test is
performed, the safe harbor comparison
method used to conduct the self-test, in-
cluding appropriate documentation and
computations that resulted in the deter-
mination that the taxpayer’s alternative
nonaccrual-experience method clearly
reflected the taxpayer’s nonaccrual-expe-
rience for the applicable test period.

(vi) Special rules for alternative
nonaccrual-experience method. (A)
First-year self-test. If, as a result of
the first-year self-test requirement of
paragraph (e)(6)(ii) of this section, the
alternative nonaccrual-experience amount
for the test period is greater than the safe
harbor nonaccrual-experience amount for
the test period, then—

(1) The taxpayer’s alternative nonac-
crual-experience method will be treated as
not clearly reflecting its nonaccrual-expe-
rience;

(2) The taxpayer will not be permitted
to use that alternative nonaccrual-experi-
ence method in such taxable year; and

(3) The taxpayer must change to (or
adopt) for such taxable year either—
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(i) A safe harbor nonaccrual-expe-
rience method described in paragraphs
(e)(2) through (e)(5) of this section; or

(ii) Another alternative nonaccrual-ex-
perience method, subject to the first-year
self-test requirement of paragraph
(e)(6)(ii) of this section. See paragraph (f)
Example 14 of this section for an example
of this rule.

(B) Three-year self-test. If, as a result
of the three-year self-test requirement
of paragraph (e)(6)(ii) of this section,
the cumulative alternative nonaccrual-ex-
perience amount for the test period is
greater than the cumulative safe harbor
nonaccrual-experience amount for the test
period, the taxpayer’s alternative nonac-
crual-experience amount will be limited to
the cumulative safe harbor nonaccrual-ex-
perience amount for the test period. Any
excess of the taxpayer’s cumulative al-
ternative nonaccrual-experience amount
over the taxpayer’s cumulative safe harbor
nonaccrual-experience amount excluded
from income during the test period must
be recaptured into income in accordance
with paragraph (e)(6)(vii) of this section.
The taxpayer may continue to use its al-
ternative nonaccrual-experience method,
subject to the three-year self-test require-
ment in paragraph (e)(6)(ii) of this section.
See paragraph (f) Example 15 of this sec-
tion for an example of this rule.

(vii) Recapture—(1) In general. Any
amount required to be recaptured pursuant
to paragraph (e)(6)(vi)(B) of this section
must be included in income in the third tax-
able year of the three-year self-test period.
See paragraph (f) Example 15 of this sec-
tion for an example of this rule.

(7) Special rules—(i) Application to
specific accounts receivable. The nonac-
crual-experience method shall be applied
with respect to each account receivable
of the taxpayer that is eligible for such
method. With respect to a particular
account receivable, the taxpayer will
determine, in the manner prescribed in
paragraphs (e)(2) through (e)(6) of this
section (whichever applies), the amount
of such account receivable that is not ex-
pected to be collected. Such determination
shall be made only once with respect to
each account receivable, regardless of the
term of such receivable. The estimated un-
collectible amount shall not be recognized
as gross income. Thus, the amount recog-
nized as gross income shall be the amount

that would otherwise be recognized as
gross income with respect to the account
receivable, less the amount which is not
expected to be collected. A taxpayer that
excludes an amount from income during a
taxable year as a result of the taxpayer’s
use of a nonaccrual-experience method
cannot deduct in any subsequent taxable
year the amount excluded from income.
Thus, the taxpayer cannot deduct the ex-
cluded amount in a subsequent taxable
year in which the taxpayer actually de-
termines that the amount is uncollectible
and charges it off. If a taxpayer using a
nonaccrual-experience method determines
that an amount that was not excluded from
income is uncollectible and should be
charged off (e.g., a calendar-year taxpayer
determines on November 1st that an ac-
count receivable that was originated on
May 1st of the same year is uncollectible
and should be charged off) the taxpayer
may deduct the amount charged off when
it is charged off, but must include any
subsequent recoveries in income. The
reasonableness of a taxpayer’s determina-
tions that amounts are uncollectible and
should be charged off may be considered
on examination. See paragraph (f) Exam-
ple 16 of this section for an example of
this rule.

(ii) Charge-off. For purposes of this
section, amounts charged-off shall include
only those amounts that would otherwise
be allowable under section 166(a).

(iii) Recoveries. Regardless of the
nonaccrual-experience method of ac-
counting used by a taxpayer under this
section, the taxpayer must take into ac-
count recoveries of amounts previously
charged off. If, in a subsequent taxable
year, a taxpayer recovers an amount pre-
viously excluded from income under a
nonaccrual-experience method or charged
off, the taxpayer must include the recov-
ered amount in income in that subsequent
taxable year. See paragraph (f) Example
17 of this section for an example of this
rule.

(iv) Application of nonaccrual-ex-
perience method. The rules of section
448(d)(5) and the regulations thereunder
shall be applied separately to each tax-
payer. For purposes of section 448(d)(5),
the term “taxpayer” has the same meaning
as the term “person” defined in section
7701(a)(1) (rather than the meaning of

the term “taxpayer” defined in section
7701(a)(14)).

(v) Record keeping requirements. (A)
A taxpayer using a nonaccrual-experience
method shall keep such books and records
as are sufficient to establish the amount
of any exclusion from gross income un-
der section 448(d)(5) for the taxable year,
including books and records demonstrat-
ing—

(1) The nature of the taxpayer’s nonac-
crual-experience method;

(2) Whether, for any particular tax-
able year, the taxpayer qualifies to use its
nonaccrual-experience method (including
the self-testing requirements of paragraph
(e)(6)(ii) of this section (if applicable));

(3) The taxpayer’s determination that
amounts are uncollectible; and

(4) The proper amount that is exclud-
able under the taxpayer’s nonaccrual-ex-
perience method.

(B) A taxpayer that does not maintain
records of the data that are sufficient to es-
tablish the amount of any exclusion from
gross income under section 448(d)(5) for
the taxable year may be subject to be-
ing changed by the IRS on examination
to the specific charge-off method. See
§1.6001–1 for rules regarding records.

(f) Examples. The following examples
illustrate the provisions of this section. In
each example, the taxpayer uses a calendar
year for federal income tax purposes and
an accrual method of accounting, does not
require the payment of interest or penalties
with respect to past due accounts receiv-
able (except in the case of Example 1) and,
in the case of Examples 5 through 8 and 12
through 15, selects an appropriate determi-
nation date for each taxable year.

Example 1. Charging interest and/or penalties.
A has two billing methods for the amounts to be re-
ceived from A’s provision of services described in
paragraph (a)(1) of this section. Under one method,
for amounts that are more than 90 days past due, A
charges interest at a market rate until such amounts
(together with interest) are paid. Under the other
billing method, A charges no interest for amounts past
due. Pursuant to paragraph (c) of this section, A may
not use a nonaccrual-experience method of account-
ing with respect to any of the amounts billed under
the method that charges interest on amounts that are
more than 90 days past due. A may, however, use
the nonaccrual-experience method with respect to the
amounts billed under the method that does not charge
interest for amounts past due.

Example 2. Contractual allowance or adjust-
ment. B, a healthcare provider, performs a medical
procedure on individual C, who has health insurance
coverage with IC, an insurance company. B bills IC
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and C for $5,000, B’s standard charge for this med-
ical procedure. However, B has a contract with IC
that obligates B to accept $3,500 as full payment for
the medical procedure if the procedure is provided
to a patient insured by IC. Under the contract, only
$3,500 of the $5,000 billed by B is legally collectible
from IC and C. The remaining $1,500 represents
a contractual allowance or contractual adjustment.
Thus, pursuant to paragraph (d)(2) of this section, the
remaining $1,500 is not a contractually collectible
amount for purposes of this section and B may not

use a nonaccrual-experience method with respect to
this portion of the accounts receivable.

Example 3. Charitable or pro bono services. D,
a law firm, agrees to represent individual E in a le-
gal matter and to provide services to E on a pro bono
basis. D normally charges $500 for these services.
Because D performed its services to E pro bono, D’s
services were never billed or intended to result in rev-
enue. Thus, pursuant to paragraph (d)(2) of this sec-
tion, the $500 forgone legal fee is not a collectible

amount for purposes of this section and D may not
use a nonaccrual-experience method with respect to
this portion of the accounts receivable.

Example 4. Safe harbor 1: Six-year moving av-
erage method. (i) F uses the six-year moving average
method described in paragraph (e)(2) of this section.
F’s total accounts receivable and bad debt experience
for the current taxable year (2002) and the five pre-
ceding taxable years are as follows:

Taxable

Year

Total Accounts

Receivable

Bad Debts

Adjusted for Recoveries

1997 $30,000 $5,700

1998 40,000 7,200

1999 40,000 11,000

2000 60,000 10,200

2001 70,000 14,000

2002 90,000 16,800

Total $330,000 $64,900

(ii) Thus, F’s six-year moving average percentage
is 19.67% ($64,900/$330,000). Assume that $49,300
of the total $90,000 of accounts receivable earned
throughout the taxable year 2002 is outstanding as of
the close of that taxable year. F’s nonaccrual-experi-
ence amount using the six-year moving average safe
harbor method is computed by multiplying $49,300

by the six-year moving average percentage of .1967,
or $9,697. Thus, F may exclude $9,697 from gross
income for 2002.

Example 5. Safe harbor 2: Actual experience
method (Option A). (i) G is eligible to use a nonac-
crual-experience method and wishes to adopt the ac-
tual experience method of paragraph (e)(3)(i) of this

section. G has the data necessary to track the uncol-
lectible amounts in its beginning-of-year accounts re-
ceivable for the current taxable year and the two im-
mediately preceding taxable years. G determines that
its actual accounts receivable collection experience is
as follows:

Taxable

Year

Total A/R Balance

At Beginning of Year

Beginning A/R Amount

Charged Off by Determination Date

(adjusted for recoveries)

2000 $1,000,000 $35,000

2001 760,000 75,000

2002 1,975,000 65,000

Total $3,735,000 $175,000

(ii) G’s ending A/R Balance on 12/31/2002, is
$880,000. In 2002, G chooses to compute its nonac-
crual-experience amount by using the three-year
moving average under Option A of paragraph
(e)(3)(i) of this section. Thus, G’s three-year moving
average nonaccrual-experience percentage is 4.7%,
determined by dividing the sum of the amount of
G’s receivables in its account on January 1st of 2000,
2001, and 2002, that were determined to be uncol-
lectible and charged off (adjusted for recoveries) on
or before the corresponding determination dates, by
the sum of the balances of G’s accounts receivable
account on January 1st of 2000, 2001, and 2002 (i.e.,
$175,000/$3,735,000 or 4.7%). Thus, G’s actual

nonaccrual-experience amount for 2002 is deter-
mined by multiplying this percentage by the balance
of G’s accounts receivable account on December 31,
2002 (i.e., $880,000 x 4.7% = $41,360). G is permit-
ted to exclude from gross income in 2002 an amount
equal to 105% of G’s actual nonaccrual-experience
amount, or $43,428 ($41,360 x 105%). This is G’s
adjusted nonaccrual-experience amount for 2002.

Example 6. Safe harbor 2: Actual experience
method (Option B). The facts are the same as Exam-
ple 5, except that G has not maintained the data neces-
sary to use Option A of paragraph (e)(3)(i) of this sec-
tion. G determines that, of its 2002 beginning-of-year
receivables of $1,975,000, $65,000 were determined

to be uncollectible and charged off (adjusted for re-
coveries) on or before September 15, 2003, the date
G timely files its federal income tax return for 2002
(the determination date). G chooses to use Option
B of paragraph (e)(3)(ii) of this section to compute
its adjusted nonaccrual-experience amount for 2002.
G’s current year nonaccrual-experience percentage is
3.3%, determined by dividing the amount of G’s re-
ceivables in its account on January 1, 2002, that were
charged off as uncollectible (adjusted for recoveries)
on or before the determination date, by the balance of
G’s accounts receivable account on January 1, 2002
(i.e., $65,000/$1,975,000 or 3.3%). Thus, G’s ac-
tual nonaccrual-experience amount for 2002 is deter-
mined by multiplying this percentage by the balance
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of G’s accounts receivable account on December 31,
2002 (i.e., $880,000 x 3.3% = $29,040). G is permit-
ted to exclude from gross income in 2002 an amount

equal to 105% of G’s actual nonaccrual-experience
amount, or $30,492 ($29,040 x 105%). This is G’s
adjusted nonaccrual-experience amount for 2002.

Example 7. (i) The facts are the same as Example
6. G determines that its accounts receivable collec-
tion experience for 2003 is as follows:

Taxable

Year

Total A/R Balance

At Beginning of Year

Beginning A/R Amount

Charged Off by Determination Date

(adjusted for recoveries)

2002 $1,975,000 $65,000

2003 880,000 95,000

Total $2,855,000 $160,000

(ii) G’s ending A/R Balance on 12/31/2003, is
$2,115,000. In 2003, G must compute its nonac-
crual-experience amount using an average of its
actual nonaccrual-experience for 2002 and 2003 (in
accordance with Option B of paragraph (e)(3)(ii) of
this section). Thus, G’s two-year moving average
nonaccrual-experience percentage is 5.6%, deter-
mined by dividing the sum of the amount of G’s
receivables in its accounts on January 1st of 2002 and

2003, that were determined to be uncollectible and
charged off (adjusted for recoveries) on or before the
corresponding determination dates, by the sum of the
balances of G’s accounts receivable account on Jan-
uary 1st of 2002 and 2003 (i.e., $160,000/$2,855,000
or 5.6%). Thus, G’s actual nonaccrual-experience
amount for 2003 is determined by multiplying this
percentage by the balance of G’s accounts receivable
account on December 31, 2003 (i.e., $2,115,000 x

5.6% = $118,440). G is permitted to exclude from
gross income in 2003 an amount equal to 105%
of G’s actual nonaccrual-experience amount, or
$124,362 ($118,440 x 105%). This is G’s adjusted
nonaccrual-experience amount for 2003.

Example 8. (i) The facts are the same as Example
7. G determines that its accounts receivable collec-
tion experience for 2004 is as follows:

Taxable

Year

Total A/R Balance

At Beginning of Year

Beginning A/R Amount

Charged Off by Determination Date

(adjusted for recoveries)

2002 $1,975,000 $65,000

2003 880,000 95,000

2004 2,115,000 105,000

Total $4,970,000 $265,000

(ii) G’s ending A/R Balance on 12/31/2004, is
$1,600,000. In 2004, G must compute its nonac-
crual-experience amount using an average of its
actual nonaccrual-experience for 2002, 2003, and
2004 (in accordance with Option B of paragraph
(e)(3)(ii) of this section). Thus, G’s actual three-year
moving average nonaccrual-experience percentage
is 5.3%, determined by dividing the sum of the
amount of G’s receivables in its account on January
1st of 2002, 2003, and 2004, that were determined
to be uncollectible and charged off (adjusted for
recoveries) on or before the corresponding deter-
mination dates, by the sum of the balances of G’s
accounts receivable account on January 1st of 2002,

2003, and 2004 (i.e., $265,000/$4,970,000 or 5.3%).
Thus, G’s actual nonaccrual-experience amount for
2004 is determined by multiplying this percentage
by the balance of G’s accounts receivable account
on December 31, 2004 (i.e., $1,600,000 x 5.3% =
$84,800). G is permitted to exclude from gross in-
come in 2004 an amount equal to 105% of G’s actual
nonaccrual-experience amount, or $89,040 ($84,800
x 105%). This is G’s adjusted nonaccrual-experience
amount for 2004. Thereafter, G must continue to use
a three-year moving average to compute its actual
nonaccrual-experience, or obtain approval of the
Commissioner to change its nonaccrual-experience
method of accounting.

Example 9. H has not tracked its 2002 begin-
ning-of-year accounts receivable. Therefore, H may
not use the actual experience method described in
paragraph (e)(3) of this section for 2002. H may
use this method for 2003 if H tracks its 2003 be-
ginning-of-year receivables, and otherwise complies
with the requirements of this section.

Example 10. Safe harbor 3: Modified Black Mo-
tor method. (i) J uses the modified Black Motor
method described in paragraph (e)(4) of this section.
J’s total accounts receivable and bad debt experience
for the current taxable year (2002) and the five pre-
ceding taxable years are as follows:

2003-43 I.R.B. 901 October 27, 2003



Taxable

Year

Accounts Receivable

At End of Taxable Year

Bad Debts

(adjusted for recoveries)

1997 $130,000 $9,100

1998 140,000 7,000

1999 140,000 14,000

2000 160,000 14,400

2001 170,000 20,400

2002 180,000 10,800

Total $920,000 $75,700

(ii) Thus, J’s Black Motor moving average per-
centage is 8.228% ($75,700/$920,000). Assume
that the credit charges (accounts receivable) gener-
ated and written off during the current taxable year
were $3,600. J’s modified Black Motor amount
is $11,210, computed by multiplying J’s accounts
receivable at December 31, 2002 ($180,000) by the

Black Motor moving average percentage of .08228
and reducing the resulting amount by $3,600 (J’s
credit charges (accounts receivable) generated and
written off during the 2002 taxable year). Thus, J
may exclude $11,210 from gross income for 2002.

Example 11. Safe harbor 4: Modified six-year
moving average method. (i) The facts are the same

as Example 10, except that J uses the modified six-
year moving average method described in paragraph
(e)(5) of this section. Assume further that the credit
charges (accounts receivable) that were written off in
the same taxable year they were generated, adjusted
for recoveries of bad debts during such period are as
follows:

Taxable
Year

Credit Charges Written Off
In Same Taxable Year as Generated

(adjusted for recoveries)

1997 $3,033

1998 2,333

1999 4,667

2000 4,800

2001 6,800

2002 3,600

Total $25,223

(ii) Thus, J’s modified six-year moving
average percentage is 5.486% (($75,700 -
$25,233)/$920,000). J’s modified six-year moving
average amount is $9,875, computed by multiply-
ing J’s accounts receivable at December 31, 2002
($180,000), by the modified six-year moving average
percentage of .05486. Thus, J may exclude $9,875
from gross income for 2002.

Example 12. Selection of a safe harbor compar-
ison method. (i) Beginning in 2002, K is eligible
to use a nonaccrual-experience method and wishes

to adopt an alternative nonaccrual-experience method
similar to the method described in Black Motor Co.
v. Comm’r, 41 B.T.A. 300 (1940), aff’d, 125 F.2d
977 (6th Cir. 1942). Pursuant to paragraph (e)(6)(ii)
of this section, K must self-test its alternative nonac-
crual-experience method for the first taxable year it
is used (2002), and every three taxable years there-
after for which K uses its alternative nonaccrual-ex-
perience method. Pursuant to paragraph (e)(6)(iii) of
this section, K selects safe harbor 2 (actual experience
method) for purposes of conducting its first-year self-

test. Thus, beginning in 2002, K must begin tracking
its beginning-of-year accounts receivable and com-
puting its actual nonaccrual-experience as provided
in paragraph (e)(3) of this section. However, because
K lacks the data to use Option A (three-year moving
average) under paragraph (e)(3)(i) of this section, K
selects Option B (up to three-year moving average)
under paragraph (e)(3)(ii) of this section. K’s actual
nonaccrual-experience amount and alternative nonac-
crual-experience amount for 2002 are set forth below:

Taxable

Year

Total A/R Balance

At Beginning of Year

Beginning A/R Amount

Charged Off by Determination Date

(adjusted for recoveries)

Alternative Nonaccrual-

Experience Amount

2002 $350,000 $14,000 $20,700
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(ii) K’s ending A/R Balance on 12/31/2002, is
$500,000. K’s actual nonaccrual-experience percent-
age is 4%, determined by dividing the amount of K’s
receivables in its account on January 1, 2002, that
were charged off as uncollectible (adjusted for recov-
eries) on or before the determination date, by the bal-
ance of K’s accounts receivable account on January
1, 2002 (i.e., $14,000/$350,000 or 4%). Thus, K’s
actual nonaccrual-experience amount for 2002 is de-
termined by multiplying this percentage by the bal-
ance of K’s accounts receivable account on Decem-
ber 31, 2002 (i.e., $500,000 x 4% = $20,000). Be-
cause K’s alternative nonaccrual-experience amount

for 2002 ($20,700) is not greater than 105% of its
actual nonaccrual-experience amount for 2002 (i.e.,
$20,000 x 1.05 = $21,000), pursuant to paragraph
(e)(6)(iv) of this section, K’s alternative nonaccrual-
experience method will be treated as clearly reflect-
ing its nonaccrual-experience for the test period 2002.
Pursuant to paragraph (e)(6)(iv)(B) of this section, K
may continue to use its alternative nonaccrual-expe-
rience method. Additionally, pursuant to paragraph
(e)(6)(iv)(B) of this section, K is required to self-test
its alternative nonaccrual-experience method again
in 2006, for taxable years 2003 through 2005 and,
pursuant to paragraph (e)(6)(iii)(B) of this section,

K must self-test its alternative nonaccrual-experience
method against the actual experience method when
conducting its three year self-test in 2006.

Example 13. (i) The facts are the same as Example
12. K’s alternative nonaccrual-experience amounts
for taxable years 2003–2005 are as follows:

Taxable

Year

Total A/R Balance

At Beginning of Year

Beginning A/R Amount

Charged Off by Determination

Date

(adjusted for recoveries)

Actual Nonaccrual-

Experience Amount

Alternative Nonaccrual-

Experience Amount

2003 $440,000 $30,000 $42,329 $43,050

2004 760,000 65,000 138,183 140,200

2005 1,965,000 65,000 101,106 110,550

Total $3,165,000 $160,000 $281,618 $293,800

(ii) Assume that K’s ending A/R balance on
12/31/05, is $2,000,000. Because K’s cumulative
alternative nonaccrual-experience amount for the test
period ($293,800) is not greater than K’s cumulative
adjusted nonaccrual-experience amount (cumulative
actual nonaccrual-experience amount x 105%) for the
same period ($281,618 x 1.05 = $295,699), pursuant
to paragraph (e)(6)(iv) of this section K’s alternative
nonaccrual-experience method will be treated as
clearly reflecting its nonaccrual-experience for the
test period. Pursuant to paragraph (e)(6)(iv)(B) of
this section, K may continue to use its alternative
nonaccrual-experience method. Additionally, pur-
suant to paragraph (e)(6)(iv)(B) of this section, K
is required to self-test its alternative nonaccrual-ex-
perience method again in 2009, for taxable years
2006 through 2008 and, pursuant to paragraph
(e)(6)(iii)(B) of this section, K must self-test its
alternative nonaccrual-experience method against
the actual experience method when conducting its
three-year self-test in 2009.

Example 14. The facts are the same as Example
12, except that K’s alternative nonaccrual-experience
amount for 2002 is $22,000. Because K’s alternative
nonaccrual-experience amount for 2002 ($22,000)
is greater than 105% of its actual nonaccrual-ex-
perience amount for 2002 (i.e., $20,000 x 1.05 =
$21,000), pursuant to paragraph (e)(6)(vi)(A) of
this section, K’s alternative nonaccrual-experience
method will be treated as not clearly reflecting its
nonaccrual experience for 2002. Accordingly, K
must either adopt a safe harbor nonaccrual-experi-
ence method described in paragraphs (e)(2) (six-year
moving average method), (e)(3) (actual experience
method), (e)(4) (modified Black Motor method), or
(e)(5) (modified six-year moving average method)
of this section, or an alternative nonaccrual-experi-
ence method under paragraph (e)(6) of this section
(subject to the self-testing requirements of paragraph
(e)(6)(ii) of this section).

Example 15. The facts are the same as Exam-
ple 13, except that K’s cumulative alternative nonac-
crual-experience amount for 2003–2005 is $300,000.
Because K’s cumulative alternative nonaccrual-ex-
perience amount for the three-year test period (tax-
able years 2003–2005) is greater than its cumula-
tive adjusted nonaccrual-experience amount for the
three-year test period ($295,699), pursuant to para-
graph (e)(6)(vi)(B) of this section the $4,301 excess
of K’s cumulative alternative nonaccrual-experience
amount over K’s cumulative adjusted nonaccrual-ex-
perience amount for the three-year test period must
be recaptured into income in 2005 in accordance with
paragraph (e)(6)(vii) of this section. K may continue
to use its alternative nonaccrual-experience method,
subject to the three-year self-test requirement in para-
graph (e)(6)(ii) of this section.

Example 16. Subsequent worthlessness of
year-end receivable. The facts are the same as Ex-
ample 4. Assume that one of the accounts receivable
outstanding at the end of 2002 was for $8,000, and
that in 2003, under section 166, the entire amount of
this receivable becomes wholly worthless. Because
F did not accrue as income $1,573 of this account
receivable ($8,000 x .1967) under the nonaccrual-ex-
perience method in 2002, pursuant to paragraph
(e)(7)(i) of this section F may not deduct this portion
of the account receivable as a bad debt deduction
under section 166 in 2003. F may deduct the re-
maining balance of the receivable in 2003 as a bad
debt deduction under section 166 ($8,000 - $1,574 =
$6,426).

Example 17. Subsequent collection of year-end
receivable. The facts are the same as in Example
4. Assume that an account receivable of $1,700 out-
standing at the end of 2002 was collected in full by
F in 2003. Pursuant to paragraph (e)(7)(iii) of this
section, F must recognize additional gross income in

2003 equal to the portion of this receivable that F ex-
cluded from gross income in the prior year ($1,700 x
.1967 = $334).

(g) Changes to a nonaccrual-expe-
rience method of accounting—(1) In
general. A change to a nonaccrual-ex-
perience method is a change in method
of accounting to which the provisions of
sections 446 and 481, and the regulations
thereunder, apply.

(2) Taxpayers no longer qualified
under section 448 to use a nonaccrual-ex-
perience method—(i) First taxable year
ending after March 9, 2002. For a tax-
payer who no longer qualifies under
section 448(d)(5), as amended, to use a
nonaccrual-experience method, consent is
hereby granted to change from the nonac-
crual-experience method to the specific
charge-off method for its first taxable
year ending after March 9, 2002. Such
change shall be made in accordance with
the provisions of this paragraph (g)(2).
Pursuant to the consent granted by this
paragraph (g)(2), a taxpayer described in
this paragraph (g)(2) that is using a nonac-
crual experience method must change
such method of accounting to the specific
charge-off method for its first taxable
year ending after March 9, 2002. The
net amount of the required section 481(a)
adjustment is to be taken into account
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over a period of 4 taxable years (or, if
less, the number of taxable years that the
taxpayer has used the nonaccrual-experi-
ence method). The taxpayer should attach
Form 3115 to its income tax return for the
year of change, and write “Change from
the Nonaccrual-Experience Method under
§1.448–2T(g)” at the top of the form.
However, such a taxpayer is not required
to file a Form 3115 with the national of-
fice, or pay any associated user fee.

(ii) For taxable years subsequent to
first taxable year ending after March 9,
2002. Taxpayers who no longer qualify
under section 448(d)(5), as amended, to
use a nonaccrual-experience method in a
taxable year subsequent to the first taxable
year ending after March 9, 2002, must fol-
low the administrative procedures issued
under §1.446–1(e)(3)(ii) for obtaining
the Commissioner’s automatic consent
to a change in accounting method. (For
further guidance, for example, see Rev.
Proc. 2002–9, 2002–1 C.B. 327, and
§601.601(d)(2)(ii)(b) of this chapter.)

(3) Taxpayers permitted to use a nonac-
crual-experience method—(i) In general.
Except as provided in paragraphs (g)(3)(ii)
(regarding scope limitations) and (g)(4)
(regarding certain concurrent changes)
of this section, a taxpayer that wants to
change to a nonaccrual-experience method
provided in this section, change from one
nonaccrual-experience method to another
nonaccrual-experience method provided
in this section, and/or change to a periodic
system (for further guidance, for exam-
ple, see Notice 88–51, 1988–1 C.B. 535,
and §601.601(d)(2)(ii)(b) of this chapter)
must follow the administrative procedures
issued under §1.446–1(e)(3)(ii) for ob-
taining the Commissioner’s automatic
consent to a change in accounting method
(for further guidance, for example, see
Rev. Proc. 2002–9, 2002–1 C.B. 327, and
§601.601(d)(2)(ii)(b) of this chapter).

(ii) Scope limitations. Any limitations
on obtaining the automatic consent of the
Commissioner do not apply to a taxpayer
that wants to change to a nonaccrual-expe-
rience method of accounting provided in
this section, and/or change to a periodic
system (for further guidance, for example,
see Notice 88–51, 1988–1 C.B. 535, and
§601.601(d)(2)(ii)(b) of this chapter), for
either its first or second taxable year end-
ing after March 9, 2002, provided the tax-
payer’s nonaccrual-experience method of

accounting is not an issue under consid-
eration for taxable years under examina-
tion at the time the Form 3115 is filed with
the national office. A taxpayer’s nonac-
crual-experience method of accounting is
an issue under consideration for the tax-
able years under examination if the tax-
payer receives written notification (for ex-
ample, by examination plan, information
document request (IDR), or notification of
proposed adjustments or income tax ex-
amination changes) from the examining
agent(s) specifically citing the treatment of
the nonaccrual-experience method of ac-
counting as an issue under consideration.

(iii) Form 3115 must be completed.
When filing the Form 3115, the taxpayer
must complete all applicable parts of the
form and write “Automatic Change to
Nonaccrual-Experience Method” at the
top of the form.

(4) Certain concurrent changes—(i)
Taxpayers concurrently changing to an
accrual method of accounting—(A) Au-
tomatic consent. Taxpayers that want to
change to a nonaccrual-experience method
of accounting for the same taxable year
for which they are required to change to
an accrual method of accounting under
section 448 and the regulations thereunder
may concurrently change their method
of accounting to a nonaccrual-experience
method (with or without also changing to
a periodic system (for further guidance,
for example, see Notice 88–51, 1988–1
C.B. 535, and §601.601(d)(2)(ii)(b) of this
chapter)), under this paragraph (g)(4)(i)
with automatic consent of the Commis-
sioner if they otherwise qualify under this
section to use a nonaccrual-experience
method of accounting. Taxpayers chang-
ing to a nonaccrual-experience method
under this paragraph (g)(4)(i) must com-
ply with the provisions of §1.448–1(h)(2).
Moreover, such taxpayers must type or
legibly print the following statement at
the top of page 1 of Form 3115, “Auto-
matic Change to Nonaccrual-Experience
Method and Overall Accrual Method.”
The consent of the Commissioner to
change to a nonaccrual-experience method
is granted to taxpayers changing to such
method under this paragraph (g)(4)(i).

(B) Section 481(a) adjustment. In
the case of a taxpayer changing to a
nonaccrual-experience method under this
paragraph (g)(4)(i), the section 481(a)
adjustment resulting from the change to a

nonaccrual-experience method of account-
ing will be combined or netted with the net
section 481(a) adjustment resulting from
the change under §1.448–1(h)(2), and the
resulting net section 481(a) adjustment
will be taken into account over the section
481(a) adjustment period as determined
under the applicable administrative proce-
dures issued under §1.446–1(e)(3)(ii) for
obtaining the Commissioner’s consent to
a change in accounting method.

(ii) Taxpayers concurrently changing
to a permissible special method—(A)
Prior consent. A taxpayer required to
change to an accrual method of account-
ing under section 448 and the regulations
thereunder that, as part of such change,
also wants to change to a nonaccrual
experience method of accounting and a
permissible special method of accounting
under §1.448–1(h)(3), may concurrently
change its method of accounting to a
nonaccrual-experience method of ac-
counting (with or without also changing
to a periodic system (for further guidance,
for example, see Notice 88–51, 1988–1
C.B. 535, and §601.601(d)(2)(ii)(b) of this
chapter)), under this paragraph (g)(4)(ii)
with the prior consent of the Commis-
sioner if the taxpayer otherwise qualifies
under this section to use a nonaccrual-ex-
perience method of accounting. Taxpay-
ers changing to a nonaccrual-experience
method under this paragraph (g)(4)(ii)
must comply with the provisions of
§1.448–1(h)(3). Moreover, such taxpayers
must type or legibly print the following
statement at the top of page 1 of Form
3115, “Change to Nonaccrual-Experience
Method and Special Method of Account-
ing—Section 448.”

(B) Section 481(a) adjustment. The
section 481(a) adjustment resulting from a
change in method of accounting described
under this paragraph (g)(4)(ii) must be
taken into account in accordance with the
rules provided in paragraph (g)(4)(i)(B) of
this section.

(h) Transition rules—(1) In general. If
a taxpayer adopted or changed to a nonac-
crual-experience method of accounting
in accordance with the provisions of
Notice 2003–12 for any taxable year
ending after March 9, 2002, and, on or
before October 20, 2003, and for such
taxable year the taxpayer would like to
change to a different nonaccrual-experi-
ence method of accounting as provided
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in paragraphs (e)(2) through (e)(6) of
this section, and/or change to a periodic
system (for further guidance, for ex-
ample, see Notice 88–51, 1988–1 C.B.
535, and §601.601(d)(2)(ii)(b) of this
chapter), the taxpayer must follow the
administrative procedures issued un-
der §1.446–1(e)(3)(ii) for obtaining the
Commissioner’s automatic consent to a
change in accounting method (for fur-
ther guidance, for example, see Rev.
Proc. 2002–9, 2002–1 C.B. 327, and
§ 601.601(d)(2)(ii)(b) of this chapter) and
must file the original Form 3115 either—

(i) With an amended federal income
tax return (or a qualified amended re-
turn under Rev. Proc. 94–69, 1994–2
C.B. 804, if applicable; hereinafter, re-
ferred to in this section as a “qualified
amended return”) on or before December
31, 2003, for the taxpayer’s first taxable
year ending after March 9, 2002, and
any affected subsequent taxable year, and
include the statement “Filed Pursuant
to §1.448–2T(h)(1)(i)” at the top of any
amended federal income tax return (or
qualified amended return);

(ii) With the taxpayer’s timely filed fed-
eral income tax return for the second tax-
able year ending after March 9, 2002, if
this return has not been filed on or before
September 4, 2003; or

(iii) If the taxpayer’s federal income
tax return for the second taxable year
ending after March 9, 2002, was filed
on or before September 4, 2003, with an
amended federal income tax return (or a
qualified amended return) on or before

December 31, 2003, for the second tax-
able year ending after March 9, 2002,
and include the statement “Filed Pursuant
to §1.448–2T(h)(1)(iii)” at the top of the
amended federal income tax return (or
qualified amended return).

(2) Pending Form 3115. If a taxpayer
filed a Form 3115 under the applicable ad-
ministrative procedures with the national
office to make a change in its method of
accounting under section 448(d)(5), as
amended, for a year of change for which
this regulation is effective and the applica-
tion or ruling request is pending with the
national office on September 4, 2003, the
taxpayer must notify the national office in
writing prior to November 3, 2003, if the
taxpayer wants to withdraw its Form 3115
under such administrative procedures. If
the taxpayer notifies the national office
within the time provided in this paragraph
(h)(2), the taxpayer’s Form 3115, and any
user fee that was submitted with the Form
3115, will be returned to the taxpayer. A
taxpayer whose Form 3115 is returned
under this paragraph (h)(2) may file a
new Form 3115 under the provisions pre-
scribed in paragraphs (g) and (h) of this
section. If the taxpayer does not notify the
national office within the time provided in
this paragraph (h)(2), the national office
will continue to process the taxpayer’s
Form 3115 in accordance with the admin-
istrative procedures under which it was
originally filed.

(i) [Reserved]
(j) Audit protection. If a taxpayer uses

one of the nonaccrual-experience methods
of accounting described in paragraphs

(e)(3) (actual experience method), (e)
(4) (modified Black Motor method), or
(e)(5) (modified six-year moving aver-
age method) of this section to determine
its amount excluded from gross income
under section 448(d)(5), as amended, the
taxpayer’s use of that method will not be
raised as an issue by the IRS in a taxable
year that ends before September 4, 2003.
If the taxpayer uses one of the nonac-
crual-experience methods of accounting
described in paragraphs (e)(3), (e)(4), or
(e)(5) of this section, and its use of such
method is an issue under consideration
in examination (as defined in paragraph
(g)(3)(ii) of this section), in appeals, or
before the U.S. Tax Court in a taxable year
that ends before September 4, 2003, that
issue will not be further pursued by the
IRS.

(k) Effective date. This section is appli-
cable for taxable years ending after March
9, 2002. The applicability of this section
expires on or before September 3, 2006.

PART 602 — OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 4. In §602.101, paragraph (b) is

amended by adding an entry in numerical
order to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *
(b) ***

CFR part or section where
identified and described

Current OMB
control No.

* * * * *

1.448–2T . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1545–1855

* * * * *

Judith B. Tomaso,
Acting Deputy Commissioner for

Services and Enforcement.

Approved August 28, 2003.

Gregory F. Jenner,
Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on September 3,
2003, 8:45 a.m., and published in the issue of the Federal
Register for September 4, 2003, 68 F.R. 52496)

Section 1016.—Adjustments
to Basis

26 CFR 1.1016–3: Exhaustion, wear and tear, ob-
solescence, amortization, and depletion for periods
since February 28, 1913.

Rules are provided for reduction of basis for busi-
ness use of an automobile under either the optional
standard mileage rate method or a mileage allowance
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under a reimbursement or other expense allowance ar-
rangement. See Rev. Proc. 2003-76, page 924.

Section 1502.—Regulations

26 CFR 1.1502–19: Excess loss accounts.

T.D. 9089

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Guidance Under Section 1502;
Application of Section 108 to
Members of a Consolidated
Group

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations under section 1502
that govern the application of section 108
when a member of a consolidated group
realizes discharge of indebtedness in-
come. These temporary regulations affect
corporations filing consolidated returns.
The text of the temporary regulations also
serves as the text of the proposed regula-
tions (REG–132760–03) set forth in the
notice of proposed rulemaking on this
subject in this issue of the Bulletin.

DATES: Effective Date: These regulations
are effective August 29, 2003.

FOR FURTHER INFORMATION
CONTACT: Amber Renee Cook or Marie
C. Milnes-Vasquez at (202) 622–7530 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

Section 61(a)(12) of the Internal Rev-
enue Code provides that gross income
includes income from the discharge of
indebtedness, except as provided by law.
Section 108(a) provides that gross income
of a C corporation does not include any
amount that would otherwise be includible
in gross income by reason of the discharge,

in whole or in part, of indebtedness of the
taxpayer if the discharge occurs in a ti-
tle 11 case (section 108(a)(1)(A)), the
discharge occurs when the taxpayer is
insolvent, but only to the extent of the
insolvency (section 108(a)(1)(B)), or the
indebtedness discharged is qualified farm
indebtedness (section 108(a)(1)(C)).

Although section 108 does not require
certain taxpayers to include discharge of
indebtedness income in gross income,
it does require the reduction of tax at-
tributes. Section 108(b)(1) provides that if
a taxpayer excludes an amount from gross
income under section 108(a)(1)(A), (B),
or (C), the taxpayer must reduce its tax
attributes by the amount excluded. Ab-
sent an election under section 108(b)(5)
(described below), pursuant to section
108(b)(2), tax attributes are reduced in the
following order: net operating losses and
net operating loss carryovers, general busi-
ness credits under section 38, minimum
tax credits under section 53(b), net capital
losses and capital loss carryovers, asset
basis, passive activity loss and credit car-
ryovers under section 469(b), and foreign
tax credits and foreign tax credit carry-
overs. Section 108(b)(5) provides that the
taxpayer may elect to apply any portion
of excluded discharge of indebtedness
income to first reduce basis in depreciable
assets under the rules of section 1017. Any
amount of debt discharge that remains af-
ter attribute reduction is not includible
in income. See H.R. Rep. 96–833 at 11
(1980); S. Rep. No. 96–1035 at 12 (1980).

These provisions are designed to “pre-
serve the debtor’s ’fresh start’ after bank-
ruptcy.” H.R. Rep. 96–833 at 9 (1980); see
S. Rep. No. 96–1035 at 10 (1980). In
addition, they are intended to “carry out
the Congressional intent of deferring, but
eventually collecting within a reasonable
period, tax on ordinary income realized
from debt discharge.” H.R. Rep. 96–833 at
9 (1980); see S. Rep. No. 96–1035 at 10
(1980). By making attributes unavailable
to offset income in later years, the provi-
sions offer the debtor a temporary, rather
than a permanent, deferral of tax.

Questions have arisen regarding the ap-
plication of section 108 when the taxpayer
with discharge of indebtedness income
that is excluded from gross income is
a member of a consolidated group. In
particular, questions have arisen regarding

the determination of the attributes that are
available for reduction in a consolidated
group and the method for reducing those
attributes. These regulations provide guid-
ance regarding those questions.

Explanation of Provisions

A. Application of Section 108(a)(1)(B)

As described above, pursuant to sec-
tion 108(a)(1)(B), gross income of an in-
solvent C corporation does not include any
amount that would otherwise be includible
in gross income by reason of the discharge,
in whole or in part, of indebtedness of the
taxpayer, but only to the extent of the in-
solvency. The IRS and Treasury believe
that computing the amount of the insol-
vency for purposes of section 108(a)(1)(B)
with respect to only the debtor member
reflects that, without an agreement that
provides otherwise, the assets of mem-
bers other than the debtor member will not
be available to satisfy claims of the cred-
itors of the debtor member. Therefore,
these temporary regulations provide that
the amount of discharge of indebtedness
income excluded from gross income in the
case in which the debtor is insolvent is de-
termined based on the assets and liabilities
of only the member with discharge of in-
debtedness income.

B. Application of Section 108(b)

1. Consolidated approach

The IRS and Treasury Department have
considered a separate entity approach and
various consolidated approaches to the ap-
plication of the attribute reduction rules of
section 108(b) in the consolidated group
context. As explained below, these regu-
lations adopt a consolidated approach that
reduces all attributes that are available to
the debtor.

The IRS and Treasury Department have
rejected a separate entity approach. Such
an approach would reduce only the at-
tributes attributable to the member with ex-
cluded discharge of indebtedness income.
The IRS and Treasury Department have re-
jected this approach because it fails to take
into account the fact that consolidated at-
tributes that are attributable to other mem-
bers will be available to offset income of
the debtor member as long as the debtor
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is a member of the group. A separate en-
tity approach could result in the permanent
exclusion of discharge of indebtedness in-
come when there are other attributes avail-
able to the debtor member.

In the view of the IRS and Treasury
Department, the policies underlying sec-
tion 108 require a consolidated approach
that reduces all attributes that are available
to the debtor. An approach that does not
reduce all of such attributes is inconsistent
with Congressional intent that income
realized from debt discharge generally be
deferred and not permanently eliminated.
Furthermore, reducing all of the consol-
idated attributes available to the debtor
member reflects the principle enunciated
by the Supreme Court in United Dominion
Indus., Inc. v. United States, 532 U.S.
822 (2001), that, in general, the only net
operating loss of a consolidated group
or its members for a consolidated return
year is the consolidated net operating
loss. Consistent with United Dominion,
the tax attributes subject to reduction un-
der section 108(b) when the debtor is a
member of a consolidated group include
the group’s consolidated attributes in
their entirety. Therefore, these temporary
regulations provide for the reduction of
consolidated net operating losses and all
other consolidated tax attributes, including
consolidated tax attributes that are attrib-
utable to members other than the debtor
member.

When the debtor is a member of a con-
solidated group, consolidated tax attributes
attributable to other members may be used
to offset income of the debtor member.
That ability may enable the debtor mem-
ber to offset future income with the consol-
idated attributes attributable to other mem-
bers. As a result, unless such other at-
tributes are reduced, discharge of indebt-
edness income that is excluded from gross
income may never result in taxable in-
come.

Unlike consolidated attributes, the ba-
sis of assets held by members other than
the debtor member is not directly available
to offset income of the debtor member. In
fact, the basis of assets held by members
other than the debtor member may never
give rise to an attribute that could be di-
rectly available to offset income of a mem-
ber of the group for a consolidated return
year. Therefore, as explained below, these

temporary regulations provide for a reduc-
tion of basis of assets of members other
than the debtor member only in limited cir-
cumstances.

2. Ordering rule

Under these temporary regulations,
the attributes attributable to the debtor
member are first subject to reduction.
For this purpose, attributes attributable to
the debtor member include (1) consoli-
dated attributes attributable to the debtor
member, (2) attributes that arose in sepa-
rate return limitation years of the debtor
member, and (3) the basis of property
of the debtor member. The amount of a
consolidated attribute attributable to the
debtor member is determined pursuant
to the principles of §1.1502–21(b). To
the extent that the excluded discharge
of indebtedness income exceeds the at-
tributes attributable to the debtor member,
these temporary regulations require the
reduction of consolidated attributes at-
tributable to other members and attributes
attributable to members other than the
debtor member that arose (or are treated
as arising) in a separate return limitation
year to the extent that the debtor member
is a member of the separate return limi-
tation year subgroup with respect to such
attribute.

The availability of tax attributes attrib-
utable to other members of a consolidated
group to reduce the future income of the
debtor member creates the possibility of
shifting the location of tax attributes and
future tax liability. Preserving the loca-
tion of tax items within the group is a
fundamental policy underlying the consol-
idated return regulations which is reflected
in a number of such regulations. See,
e.g., §1.1502–13 (regarding intercompany
transactions); §1.1502–21 (regarding the
use of attributes that arise in separate re-
turn limitation years). Location is particu-
larly important when a member leaves the
group and no longer shares the attributes
attributable to it with, or uses the attributes
attributable to, the other members. This
sharing of tax attributes can shift the loca-
tion of items within the group, affecting the
amount of consolidated tax attributes that
a member takes with it when it leaves the
group.

The IRS and Treasury Department did
not adopt an alternative consolidated ap-
proach that would require the reduction
of consolidated attributes attributable to
other members prior to the reduction of
all of the attributes attributable to the
debtor member. Such an approach would
not preserve the location of income in
the debtor member resulting from the
reduction of attributes as effectively as the
approach adopted in these temporary reg-
ulations. For example, a reduction of the
consolidated attributes attributable to each
member before the reduction of all of the
attributes attributable to the debtor mem-
ber could cause a shifting of the tax burden
if the debtor member subsequently leaves
the group. In that case, the debtor member
may take with it a larger portion of the
consolidated attributes than it otherwise
would, while a portion of the consolidated
attributes attributable to other members
would be reduced. The larger portion of
the consolidated attributes that the debtor
member would take with it would be avail-
able to offset future income of the debtor
member, while the remaining members of
the group would bear a higher tax burden
as a result of the unavailability of those
consolidated attributes.

These temporary regulations achieve
the dual objectives of subjecting the entire
amount of consolidated attributes to reduc-
tion and preserving the location of future
income that is deferred by first reducing
attributes attributable to the debtor mem-
ber, including consolidated attributes, in
the order prescribed in section 108(b) and
then reducing the remaining amount of
consolidated attributes. This ordering rule
reduces the potential to shift the location
of attributes within the group.

3. Look-through rule

The adopted approach include a
look-through rule that applies if the
attribute of the debtor member reduced is
the basis of stock of another member of
the group. In these cases, corresponding
adjustments must be made to the attributes
attributable to the lower-tier member. To
effect those corresponding adjustments,
these temporary regulations treat the
lower-tier member as a debtor member
that has discharge of indebtedness income
that is excluded from gross income in
the amount of the stock basis reduction
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for purposes of the rules relating to the
reduction of the attributes attributable to
a debtor member. For this purpose, the
consolidated attributes attributable to the
lower-tier member (determined pursuant
to the principles of §1.1502–21(b)) as well
as the lower-tier member’s separate at-
tributes (including attributes that arose in
separate return limitation years and asset
basis) are available for reduction. The
look-through rule is consistent with the
treatment of a group as a single taxpayer
under a number of the consolidated re-
turn regulations, including the provisions
allowing the consolidated tax attributes
attributable to one member of a group to
offset income of other members of the
group and the investment adjustment rules
that adjust the basis of subsidiary stock to
reflect the income and absorbed losses of
the subsidiary.

C. Corresponding Amendments

Included in these temporary regulations
are amendments to certain provisions of
the consolidated return regulations that re-
flect the attribute reduction rules that apply
when the debtor is a member of a consoli-
dated group. The following paragraphs de-
scribe these amendments.

1. The investment adjustment rules

Under §1.1502–32(b)(3)(ii)(C), dis-
charge of indebtedness income of a sub-
sidiary that is excluded from gross income
is treated as tax-exempt income for pur-
poses of the investment adjustment rules
only to the extent it is applied to reduce
attributes. For this purpose, a discharge
of indebtedness is treated as applied to
reduce tax attributes only to the extent the
attribute reduction is taken into account as
a noncapital, nondeductible expense under
§1.1502–32. The investment adjustment
rules of §1.1502–32 do not apply to affect
the basis of the stock of the common par-
ent of a group. Therefore, to the extent
that discharge of indebtedness income
reduces consolidated attributes that are
attributable to the common parent, no
positive basis adjustment is made to the
stock of the subsidiary. Furthermore, be-
cause the reduction of a tax credit is not a
noncapital, nondeductible expense, to the
extent that the discharge of indebtedness
income reduces a tax credit, no positive

basis adjustment is made to the stock of
the subsidiary.

The IRS and Treasury Department
believe that a positive basis adjustment
should be made to the basis of the stock of
a debtor subsidiary even if the discharge
of indebtedness income reduces an at-
tribute that is attributable to the common
parent. This position is consistent with the
approach of §1.1502–32 that income of a
subsidiary that is offset by net operating
losses generated by the common parent
results in an increase in the basis of the
subsidiary stock. In addition, the IRS and
Treasury Department believe that a pos-
itive basis adjustment should be made to
the basis of the stock of a debtor subsidiary
even if the discharge of indebtedness in-
come reduces a credit of any member.
Accordingly, these temporary regulations
treat as tax-exempt income discharge of
indebtedness income that is excluded
from gross income to the extent that such
excluded income reduces tax attributes,
including tax attributes attributable to the
common parent and any other attribute
the reduction of which is not treated as a
noncapital, nondeductible expense, such
as a credit.

2. The excess loss account rules

Under §1.1502–19, an excess loss ac-
count attributable to subsidiary stock must
be included in income when an indebt-
edness of that subsidiary is discharged
and any part of the amount discharged
is not included in gross income and is
not treated as tax-exempt income under
§1.1502–32. This rule may require inclu-
sion of an excess loss account in income
in an amount that is substantially greater
than the amount discharged that is not
treated as tax-exempt income.

The IRS and Treasury Department
believe that requiring the inclusion of the
excess loss account in income only to the
extent of the amount discharged that is not
treated as tax-exempt income is consistent
with the policies underlying section 108
and the consolidated return regulations.
Accordingly, these temporary regulations
modify the rules of §1.1502–19 to provide
that the excess loss account must be in-
cluded in income only to the extent that
any amount discharged that is excluded
from gross income is not treated as tax-ex-
empt income.

3. Rules governing apportionment of net
operating losses

The temporary regulations also include
modifications to the rules of §1.1502–21
relating to the amount of consolidated
net operating losses apportioned to a sub-
sidiary when a consolidated net operating
loss is absorbed and when a subsidiary de-
parts from the group. These modifications
take into account the reduction of the net
operating losses attributable to that mem-
ber that occurs as a result of discharge of
indebtedness.

D. Request for Comments

The IRS and Treasury Department are
considering adopting rules under section
1502 (and possibly other Code sections) to
address the effect of transitory transactions
and other transactions designed to avoid
the application of the rules concerning at-
tribute reduction. Comments are requested
regarding whether such a rule should be
adopted and the appropriate scope of such
a rule. Even in the absence of such a rule,
such transactions may be challenged under
existing law. If the IRS and Treasury De-
partment determine such a rule is neces-
sary to protect the policies underlying sec-
tion 108 and the consolidated return regu-
lations, the IRS and Treasury Department
are prepared to promulgate such a rule with
retroactive effect to discharges of indebt-
edness that occur after August 29, 2003.

Effective Dates

The temporary regulations related to the
application of section 108(b) when a mem-
ber of a consolidated group realizes dis-
charge of indebtedness income that is ex-
cluded from gross income apply to dis-
charges of indebtedness that occur after
August 29, 2003. The amendments to the
investment adjustment rules apply with re-
spect to determinations of stock basis in
consolidated return years the original re-
turn for which is due (without extensions)
after August 29, 2003. The amendments to
the excess loss account rules apply to dis-
positions of subsidiary stock after August
29, 2003. However, taxpayers may ap-
ply the amendments to the investment ad-
justment rules and the excess loss account
rules retroactively. Finally, the amend-
ments to the net operating loss rules apply
only to taxable years the original return for
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which the due date (without extensions) is
after August 29, 2003.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. These temporary regu-
lations are necessary to provide taxpay-
ers with immediate guidance regarding the
application of section 108 when a mem-
ber of a consolidated group has discharge
of indebtedness income that is excluded
from gross income. Current circumstances
have made the application of section 108
in the consolidated group context an is-
sue that needs to be addressed at this time.
In addition, consolidated groups may be
taking positions that are inconsistent with
the policies underlying section 108 and the
principle enunciated by the Supreme Court
in United Dominion Indus., Inc. v. United
States, 532 U.S. 822 (2001). Accordingly,
good cause is found for dispensing with
notice and public procedure pursuant to 5
U.S.C. 553(b)(B) and with a delayed effec-
tive date pursuant to 5 U.S.C. 553(d)(3).
For applicability of the Regulatory Flexi-
bility Act, please refer to the cross-refer-
ence notice of proposed rulemaking pub-
lished elsewhere in this issue of the Bul-
letin. Pursuant to section 7805(f) of the
Internal Revenue Code, these temporary
regulations will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on their
impact on small business.

Drafting Information

Various personnel from the IRS and
Treasury Department participated in the
development of the regulations.

* * * * *

Amendments to the Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by removing the two en-
tries for §1.1502–32T and adding the fol-
lowing entries in numerical order to read
in part as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1502–19T also issued under

26 U.S.C. 1502. * * *
Section 1.1502–28T also issued under

26 U.S.C. 1502. * * *
Section 1.1502–32T also issued under

26 U.S.C. 1502. * * *
Par. 2. Section 1.1502–19 is amended

as follows:
1. Paragraph (b)(1) is revised.
2. The headings for paragraphs (h)(2)

and (h)(2)(i) are revised.
3. Paragraph (h)(2)(ii) is redesignated

as paragraph (h)(2)(iii).
4. New paragraph (h)(2)(ii) is added.
The revisions and addition read as fol-

lows:

§1.1502–19 Excess loss accounts.

* * * * *
(b) * * * (1) [Reserved]. For further

guidance, see §1.1502–19T(b)(1).

* * * * *
(h) * * *
(2) Dispositions of stock—(i) Disposi-

tions of stock before effective date. * * *
(ii) Application of special limitation.

[Reserved]. For further guidance, see
§1.1502–19T(h)(2)(ii).

* * * * *
Par. 3. Section 1.1502–19T is added to

read as follows:

§1.1502–19T Excess loss accounts
(temporary).

(a) [Reserved]. For further guidance,
see §1.1502–19(a).

(b) Excess loss account taken into ac-
count as income or gain—(1) Operating
rules—(i) General rule. Except as pro-
vided in paragraph (b)(1)(ii) of this sec-
tion, if P is treated under §1.1502–19 as
disposing of a share of S’s stock, P takes
into account its excess loss account in the
share as income or gain from the disposi-
tion.

(ii) Special limitation on amount taken
into account. Notwithstanding para-
graph (b)(1)(i) of this section, if P is
treated as disposing of a share of S’s
stock as a result of the application of
§1.1502–19(c)(1)(iii)(B), the aggregate
amount of its excess loss account in
the shares of S’s stock that P takes into
account as income or gain from the dis-
position shall not exceed the amount

of S’s indebtedness that is discharged
that is neither included in gross income
nor treated as tax-exempt income under
§1.1502–32T(b)(3)(ii)(C)(1). If more than
one share of S’s stock has an excess loss
account, such excess loss accounts shall
be taken into account pursuant to the pre-
ceding sentence, to the extent possible, in
a manner that equalizes the excess loss
accounts in S’s shares that have an excess
loss account.

(iii) Treatment of disposition. Except as
provided in §1.1502–19(b)(4), the disposi-
tion is treated as a sale or exchange for pur-
poses of determining the character of the
income or gain.

(b)(2) through (h)(2)(i) [Reserved]. For
further guidance, see §1.1502–19(b)(2)
through (h)(2)(i).

(h)(2)(ii) Application of special lim-
itation. If P was treated as disposing
of stock of S because S was treated as
worthless as a result of the application of
§1.1502–19(c)(1)(iii)(B) after August 29,
2003, and in a consolidated return year
beginning on or after January 1, 1995, the
amount of P’s income, gain, deduction, or
loss, and the stock basis reflected in that
amount, are determined or redetermined
with regard to paragraph (b)(1)(ii) of this
section. If P was treated as disposing
of stock of S because S was treated as
worthless as a result of the application
of §1.1502–19(c)(1)(iii)(B) on or before
August 29, 2003, and in a consolidated
return year beginning on or after January
1, 1995, the group may determine or rede-
termine the amount of P’s income, gain,
deduction, or loss, and the stock basis
reflected in that amount with regard to
paragraph (b)(1)(ii) of this section.

(h)(2)(iii) through (h)(3) [Re-
served]. For further guidance, see
§1.1502–19(h)(2)(iii) through (h)(3).

Par. 4. Section 1.1502–21 is amended
as follows:

1. Paragraphs (b)(2)(iv) and (c)(2)(vii)
are revised.

2. Paragraphs (h)(6) and (h)(7) are re-
designated as paragraphs (h)(7) and (h)(8),
respectively.

3. New paragraph (h)(6) is added.
4. Newly designated paragraph (h)(8)

is revised.
The revision and additions read as fol-

lows:
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§1.1502–21 Net operating losses.

* * * * *
(b) * * *
(2) * * *
(iv) [Reserved]. For further guidance,

see §1.1502–21T(b)(2)(iv).

* * * * *
(c) * * *
(2) * * *
(vii) [Reserved]. For further guidance,

see §1.1502–21T(c)(2)(vii).

* * * * *
(h) * * *
(6) [Reserved]. For further guidance,

see §1.1502–21T(h)(6).

* * * * *
(8) [Reserved]. For further guidance,

see §1.1502–21T(h)(8).
Par. 5. Section 1.1502–21T is amended

as follows:
1. Paragraphs (b)(1) through

(b)(3)(ii)(B) are revised.
2. Paragraphs (c) through (h)(7) are

revised.
3. Paragraph (h)(8) is added.
The revisions and addition read as fol-

lows:

§1.1502–21T Net operating losses
(temporary).

* * * * *
(b) * * *
(1) Carryovers and carrybacks gener-

ally. The net operating loss carryovers
and carrybacks to a taxable year are de-
termined under the principles of section
172 and this section. Thus, losses permit-
ted to be absorbed in a consolidated return
year generally are absorbed in the order
of the taxable years in which they arose,
and losses carried from taxable years end-
ing on the same date, and which are avail-
able to offset consolidated taxable income
for the year, generally are absorbed on a
pro rata basis. In addition, the amount of
any CNOL absorbed by the group in any
year is apportioned among members based
on the percentage of the CNOL attribut-
able to each member as of the beginning
of the year. The percentage of the CNOL
attributable to a member is determined pur-
suant to paragraph (b)(2)(iv)(B) of this sec-
tion. Additional rules provided under the
Internal Revenue Code or regulations also
apply. See, e.g., section 382(l)(2)(B) (if

losses are carried from the same taxable
year, losses subject to limitation under sec-
tion 382 are absorbed before losses that
are not subject to limitation under section
382). See §1.1502–21(c)(1)(iii), Example
2, for an illustration of pro rata absorption
of losses subject to a SRLY limitation. See
paragraph (b)(3)(v) of this section regard-
ing the treatment of any loss that is treated
as expired under §1.1502–35T(f)(1).

(2)(i) through (iii) [Reserved]. For
further guidance, see §1.1502–21(b)(2)(i)
through (iii).

(iv) Operating rules—(A) Amount of
CNOL attributable to a member. The
amount of a CNOL that is attributable to
a member shall equal the product of the
CNOL and the percentage of the CNOL
attributable to such member.

(B) Percentage of CNOL attributable to
a member—(1) In general. Except as pro-
vided in paragraph (b)(2)(iv)(B)(2) of this
section, the percentage of the CNOL attrib-
utable to a member shall equal the separate
net operating loss of the member for the
year of the loss divided by the sum of the
separate net operating losses for that year
of all members having such losses. For this
purpose, the separate net operating loss of
a member is determined by computing the
CNOL by reference to only the member’s
items of income, gain, deduction, and loss,
including the member’s losses and deduc-
tions actually absorbed by the group in the
taxable year (whether or not absorbed by
the member).

(2) Special rule. If during a taxable
year either a member realizes discharge
of indebtedness income that is excluded
from gross income under section 108(a)
and such amount reduces any portion of the
CNOL attributable to such member pur-
suant to section 108 and §1.1502–28T, or
a member that had a separate net operat-
ing loss for the year of the CNOL ceases to
be a member, the percentage of the CNOL
attributable to each member as of the first
day of the following taxable year shall be
recomputed. In addition, if a portion of
the CNOL attributable to a member for a
taxable year is carried back to a separate
return year, the percentage of the CNOL
attributable to each member as of the first
day of the taxable year following the tax-
able year of the CNOL shall be recom-
puted. In each case, such recomputed per-
centage shall equal the unabsorbed CNOL
attributable to the member on the first day

of the following taxable year divided by
the sum of the unabsorbed CNOL attrib-
utable to all of the members on the first
day of the following taxable year. For pur-
poses of the preceding sentence, a CNOL
that is reduced pursuant to section 108 and
§1.1502–28T or that is otherwise perma-
nently disallowed or eliminated shall be
treated as absorbed.

(b)(2)(v) through (b)(3)(ii)(B) [Re-
served]. For further guidance, see
§1.1502–21(b)(2)(v) through (b)(3)(ii)(B).

* * * * *
(c)(1) through (c)(2)(vi) [Re-

served]. For further guidance, see
§1.1502–21(c)(1) through (c)(2)(vi).

(vii) Corporations that leave a SRLY
subgroup. If a loss member ceases to
be affiliated with a SRLY subgroup,
the amount of the member’s remain-
ing SRLY loss from a specific year
is determined pursuant to the prin-
ciples of §1.1502–21(b)(2)(ii)(A) and
§1.1502–21T(b)(2)(iv).

(c)(2)(viii) through (h)(5) [Re-
served]. For further guidance, see
§1.1502–21(c)(2)(viii) through (h)(5).

(6) Certain prior periods. Paragraphs
(b)(1), (b)(2)(iv), and (c)(2)(vii) of this
section shall only apply to taxable years
the original return for which the due date
(without extensions) is after August 29,
2003. For taxable years the original return
for which the due date (without exten-
sions) is on or before August 29, 2003,
see paragraphs (b)(1), (b)(2)(iv), and
(c)(2)(vii) of §1.1502–21 and paragraph
(b)(1) of §1.1502–21T as contained in 26
CFR part 1 revised April 1, 2003.

(7) [Reserved]. For further guidance,
see §1.1502–21(h)(7).

(8) Losses treated as expired under
§1.1502–35T(f)(1). Paragraph (b)(3)(v) of
this section is effective for losses treated
as expired under §1.1502–35T(f)(1) on
and after March 7, 2002, and no later than
March 11, 2006.

Par. 6. Section 1.1502–28T is added to
read as follows:

§1.1502–28T Consolidated section 108
(temporary).

(a) In general. This section sets forth
rules for the application of section 108(a)
and the reduction of tax attributes pursuant
to section 108(b) when a member of the
group realizes discharge of indebtedness
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income that is excluded from gross income
under section 108(a) (excluded COD in-
come).

(1) Application of section 108(a). Sec-
tion 108(a)(1)(B) is applied separately to
each member that realizes excluded COD
income. Therefore, the limitation of sec-
tion 108(a)(3) on the amount of discharge
of indebtedness income that is treated
as excluded COD income is determined
based on the assets (including stock and
securities of other members) and liabilities
(including liabilities to other members) of
only the member that realizes excluded
COD income.

(2) Reduction of tax attributes attribut-
able to the debtor—(i) In general. With
respect to a member that realizes excluded
COD income in a taxable year, the tax at-
tributes attributable to that member (and its
direct and indirect subsidiaries to the ex-
tent required by section 1017(b)(3)(D) and
paragraph (a)(3) of this section), including
basis of assets and losses and credits aris-
ing in separate return limitation years, shall
be reduced as provided in sections 108 and
1017 and this section. Basis of subsidiary
stock, however, shall not be reduced below
zero.

(ii) Consolidated tax attributes attribut-
able to a member. For purposes of this sec-
tion, the amount of a consolidated tax at-
tribute that is attributable to a member shall
be determined pursuant to the principles of
§1.1502–21T(b)(2)(iv). In addition, if the
member is a member of a separate return
limitation year subgroup, the amount of a
tax attribute that arose in a separate return
limitation year that is attributable to that
member shall also be determined pursuant
to the principles of §1.1502–21T(b)(2)(iv).

(3) Look-through rules—(i) Priority of
section 1017(b)(3)(D). If a member treats
stock of a subsidiary as depreciable prop-
erty pursuant to section 1017(b)(3)(D), the
basis of the depreciable property of such
subsidiary shall be reduced pursuant to
section 1017(b)(3)(D) prior to the applica-
tion of paragraph (a)(3)(ii) of this section.

(ii) Application of additional
look-through rule. If the basis of stock
of a member (the lower-tier member) that
is owned by another member is reduced
pursuant to section 108, section 1017, and
paragraph (a)(2) of this section (but not
as a result of treating subsidiary stock as
depreciable property pursuant to section
1017(b)(3)(D)), solely for purposes of

sections 108 and 1017 and this section
other than paragraphs (a)(4) and (b)(1) of
this section, the lower-tier member shall
be treated as realizing excluded COD in-
come. The amount of such excluded COD
income shall be the amount of such basis
reduction. Accordingly, the tax attributes
attributable to such lower-tier member
shall be reduced as provided in sections
108 and 1017 and this section. To the
extent that the excluded COD income re-
alized by the lower-tier member pursuant
to this paragraph (a)(3) does not reduce a
tax attribute attributable to the lower-tier
member, such excluded COD income shall
not be applied to reduce tax attributes at-
tributable to any member under paragraph
(a)(4) of this section.

(4) Reduction of certain tax attributes
attributable to other members. To the ex-
tent that, pursuant to paragraph (a)(2) of
this section, the excluded COD income is
not applied to reduce the tax attributes at-
tributable to the member that realizes the
excluded COD income, after the applica-
tion of paragraph (a)(3) of this section,
such amount shall be applied to reduce
the remaining consolidated tax attributes
of the group as provided in section 108 and
this section. Such amount also shall be ap-
plied to reduce the tax attributes attribut-
able to members that arose (or are treated
as arising) in a separate return limitation
year to the extent that the member that re-
alizes excluded COD income is a member
of the separate return limitation year sub-
group with respect to such attribute. The
reduction of each tax attribute pursuant to
the two preceding sentences shall be made
in the order prescribed in section 108 and
pursuant to §1.1502–21T(b)(1). Except to
the extent that the member that realizes ex-
cluded COD income is a member of the
separate return limitation year subgroup
with respect to a tax attribute that arose (or
is treated as arising) in a separate return
limitation year, such attribute is not sub-
ject to reduction pursuant to this paragraph
(a)(4). In addition, basis in assets is not
subject to reduction pursuant to this para-
graph (a)(4). Finally, to the extent that the
realization of excluded COD income by a
member pursuant to paragraph (a)(3) does
not reduce a tax attribute attributable to
such lower-tier member, such excess shall
not be applied to reduce tax attributes at-
tributable to any member pursuant to this
paragraph (a)(4).

(b) Special rules—(1) Multiple debtor
members—(i) Reduction of tax attributes
attributable to debtor members prior to re-
duction of consolidated tax attributes. If
in a single taxable year multiple members
realize excluded COD income, paragraphs
(a)(2) and (3) of this section shall apply
with respect to the excluded COD income
of each such member prior to the applica-
tion of paragraph (a)(4) of this section.

(ii) Reduction of higher-tier debtor’s
tax attributes. If in a single taxable year
multiple members realize excluded COD
income and one such member is a higher-
tier member of another such member, para-
graphs (a)(2) and (3) of this section shall
be applied with respect to the excluded
COD income of the higher-tier member
before such paragraphs are applied to the
excluded COD income of the other such
member. A member (the first member) is
a higher-tier member of another member
(the second member) if the first member is
the common parent or investment adjust-
ments under §1.1502–32 or §1.1502–32T
with respect to the stock of the second
member would affect investment adjust-
ments with respect to the stock of the first
member.

(iii) Reduction of additional tax at-
tributes. If more than one member realizes
excluded COD income that has not been
applied to reduce a tax attribute attribut-
able to such member (the remaining COD
amount) and the remaining tax attributes
available for reduction under paragraph
(a)(4) of this section are less than the
aggregate of the remaining COD amounts,
after the application of paragraph (a)(2)
of this section, each such member’s re-
maining COD amount shall be applied
on a pro rata basis (based on the relative
remaining COD amounts), pursuant to
paragraph (a)(4) of this section, to reduce
such remaining available tax attributes.

(2) Election under section 108(b)(5).
Any member that realizes excluded COD
income may make the election described
in section 108(b)(5). The election is made
separately for each member. Therefore, an
election may be made for one member that
realizes excluded COD income (either ac-
tually or pursuant to paragraph (a)(3) of
this section) while another election, or no
election, may be made for another member
that realizes excluded COD income (either
actually or pursuant to paragraph (a)(3) of
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this section). See §1.108–4 for rules relat-
ing to the procedure for making an election
under section 108(b)(5).

(3) Limitation of section 1017(b)(2).
The limitation of section 1017(b)(2) on the
reduction in basis of property shall be ap-
plied by reference to the aggregate of the
basis of the property held by the member
that realizes excluded COD income, not
the aggregate of the basis of the property
held by all of the members of the group,
and the liabilities of such member, not the
aggregate liabilities of all of the members
of the group.

(c) Examples. The principles of para-
graphs (a) and (b) of this section are illus-
trated by the following examples. Unless
otherwise indicated, no election under sec-
tion 108(b)(5) has been made. The exam-
ples are as follows:

Example 1. (i) Facts. P is the common parent of a
consolidated group that includes subsidiaries S1 and
S2. P owns 80 percent of the stock of S1 and 100
percent of the stock of S2. In Year 1, the P group sus-
tained a $250 consolidated net operating loss. Un-
der the principles of §1.1502–21T(b)(2)(iv), of that
amount, $125 was attributable to P and $125 was at-
tributable to S1. On Day 1 of Year 2, S2 joined the
P group. As of the beginning of Year 2, S2 had a
$50 net operating loss carryover from Year 1, a sep-
arate return limitation year. In Year 2, the P group
sustained a $200 consolidated net operating loss. Un-
der the principles of §1.1502–21T(b)(2)(iv), of that
amount, $90 was attributable to P, $70 was attribut-
able to S1, and $40 was attributable to S2. In Year 3,
S2 realized $200 of excluded COD income from the
discharge of non-intercompany indebtedness. After
the discharge of this indebtedness, S2 had no liabil-
ities. In that same year, the P group sustained a $50
consolidated net operating loss, of which $40 was at-
tributable to S1 and $10 was attributable to S2 under
the principles of §1.1502–21T(b)(2)(iv). As of the
beginning of Year 4, S2 had Asset A with a basis of
$40 and a fair market value of $10.

(ii) Analysis—(A) Reduction of tax attributes at-
tributable to debtor. Pursuant to paragraph (a)(2) of
this section, the tax attributes attributable to S2 must
first be reduced to take into account its excluded COD
income in the amount of $200.

(1) Reduction of net operating losses. Pursuant to
section 108(b)(2)(A), the net operating loss and the
net operating loss carryovers of S2 are reduced. Pur-
suant to section 108(b)(4)(B) and paragraph (a) of this
section, the net operating loss and the net operating
loss carryovers attributable to S2 under the principles
of §1.1502–21T(b)(2)(iv) are reduced first. Accord-
ingly, the consolidated net operating loss for Year 3
is reduced by $10, the portion of the consolidated net
operating loss attributable to S2, to $40. Then, again
pursuant to section 108(b)(4)(B), S2’s net operating
loss carryover of $50 from its separate return limita-
tion year is reduced to $0. Finally, the consolidated
net operating loss carryover from Year 2 is reduced
by $40, the portion of that consolidated net operating
loss carryover attributable to S2, to $160.

(2) Reduction of basis. Following the reduction
of the net operating loss and the net operating loss
carryovers attributable to S2, S2 reduces its basis in
its assets pursuant to section 1017 and §1.1017–1.
Accordingly, S2 reduces its basis in Asset A by $40,
from $40 to $0.

(B) Reduction of remaining consolidated tax at-
tributes. The remaining $60 of excluded COD in-
come then reduces consolidated tax attributes pur-
suant to paragraph (a)(4) of this section. In particular,
the remaining $40 consolidated net operating loss for
Year 3 is reduced to $0. Then, the consolidated net
operating loss carryover from Year 1 is reduced by
$20 from $250 to $230. Pursuant to paragraph (a)(4)
of this section, a pro rata amount of the consolidated
net operating loss carryover from Year 1 that is at-
tributable to each of P and S1 is treated as reduced.
Therefore, $10 of the consolidated net operating loss
carryover from Year 1 that is attributable to each of P
and S1 is treated as reduced.

Example 2. (i) Facts. P is the common parent
of a consolidated group that includes subsidiaries
S1 and S2. P owns 100 percent of the stock of
S1 and S1 owns 100 percent of the stock of S2.
None of P, S1, or S2 has a separate return limitation
year. In Year 1, the P group sustained a $50 con-
solidated net operating loss. Under the principles
of §1.1502–21T(b)(2)(iv), of that amount, $10 was
attributable to P, $20 was attributable to S1, and
$20 was attributable to S2. In Year 2, the P group
sustained a $70 consolidated net operating loss. Un-
der the principles of §1.1502–21T(b)(2)(iv), of that
amount, $30 was attributable to P, $30 was attribut-
able to S1, and $10 was attributable to S2. In Year 3,
S1 realized $170 of excluded COD income from the
discharge of non-intercompany indebtedness. After
the discharge of this indebtedness, S1 and S2 had no
liabilities. In that same year, the P group sustained
a $50 consolidated net operating loss, of which $10
was attributable to S1 and $40 was attributable to S2
under the principles of §1.1502–21T(b)(2)(iv). As
of the beginning of Year 4, S1’s sole asset was the
stock of S2, and S1 had a $80 basis in the S2 stock.
In addition, at the beginning of Year 4, S2 had an
asset with a $0 basis and a $10 value.

(ii) Analysis—(A) Reduction of tax attributes at-
tributable to debtor. Pursuant to paragraph (a)(2) of
this section, the tax attributes attributable to S1 must
first be reduced to take into account its excluded COD
income in the amount of $170.

(1) Reduction of net operating losses. Pursuant to
section 108(b)(2)(A), the net operating loss and the
net operating loss carryovers of S1 are reduced. Pur-
suant to section 108(b)(4)(B) and paragraph (a) of this
section, the net operating loss and the net operating
loss carryovers attributable to S1 under the principles
of §1.1502–21T(b)(2)(iv) are reduced first. Accord-
ingly, the consolidated net operating loss for Year 3
is reduced by $10, the portion of the consolidated net
operating loss for Year 3 attributable to S1, to $40.
Then, the consolidated net operating loss carryover
from Year 1 is reduced by $20, the portion of that
consolidated net operating loss carryover attributable
to S1, to $30, and the consolidated net operating loss
carryover from Year 2 is reduced by $30, the portion
of that consolidated net operating loss carryover at-
tributable to S1, to $40.

(2) Reduction of basis. Following the reduction
of the net operating loss and the net operating loss

carryovers attributable to S1, S1 reduces its basis in
its assets pursuant to section 1017 and §1.1017–1.
Accordingly, S1 reduces its basis in the stock of S2
by $80, from $80 to $0.

(3) Tiering down of stock basis reduction. Pur-
suant to paragraph (a)(3) of this section, for purposes
of sections 108 and 1017 and this section, S2 is
treated as realizing $80 of excluded COD income.
Accordingly, the consolidated net operating loss for
Year 3 is reduced by an additional $40, the portion
of the consolidated net operating loss for Year 3
attributable to S2, to $0. Then, the consolidated net
operating loss carryover from Year 1 is reduced by
$20, the portion of that consolidated net operating
loss carryover attributable to S2, to $10. Then, the
consolidated net operating loss carryover from Year
2 is reduced by $10, the portion of that consolidated
net operating loss carryover attributable to S2, to $30.
S2’s remaining $10 of excluded COD income does
not reduce consolidated tax attributes attributable to
P or S1 under paragraph (a)(4) of this section.

(B) Reduction of remaining consolidated tax at-
tributes. Finally, pursuant to paragraph (a)(4) of this
section, S1’s remaining $30 of excluded COD income
reduces the remaining consolidated tax attributes. In
particular, the remaining $10 consolidated net oper-
ating loss carryover from Year 1 is reduced by $10 to
$0, and the remaining $30 consolidated net operating
loss carryover from Year 2 is reduced by $20 to $10.

Example 3. (i) Facts. P is the common parent
of a consolidated group that includes subsidiaries S1,
S2, and S3. P owns 100 percent of the stock of S1,
S1 owns 100 percent of the stock of S2, and S2 owns
100 percent of the stock of S3. In Year 1, the P group
sustained a $150 consolidated net operating loss. Un-
der the principles of §1.1502–21T(b)(2)(iv), of that
amount, $50 was attributable to S2, and $100 was at-
tributable to S3. In Year 2, the P group sustained a
$50 consolidated net operating loss. Under the prin-
ciples of §1.1502–21T(b)(2)(iv), of that amount, $40
was attributable to S1 and $10 was attributable to
S2. In Year 3, S1 realized $170 of excluded COD
income from the discharge of non-intercompany in-
debtedness. After the discharge of this indebtedness,
S1, S2, and S3 had no liabilities. In that same year,
the P group sustained a $50 consolidated net operat-
ing loss, of which $10 was attributable to S1, $20 was
attributable to S2, and $20 was attributable to S3 un-
der the principles of §1.1502–21T(b)(2)(iv). At the
beginning of Year 4, S1’s only asset was the stock of
S2, with a basis of $120, and S2’s only asset was the
stock of S3 with a basis of $180 and a value of $10.
None of P, S1, or S2 had a separate return limitation
year.

(ii) Analysis—Reduction of tax attributes attrib-
utable to debtor. Pursuant to paragraph (a)(2) of this
section, the tax attributes attributable to S1 must first
be reduced to take into account its excluded COD in-
come in the amount of $170.

(A) Reduction of net operating losses. Pursuant
to section 108(b)(2)(A), the net operating loss and the
net operating loss carryovers of S1 are reduced. Pur-
suant to section 108(b)(4)(B) and paragraph (a) of this
section, the net operating loss and the net operating
loss carryovers attributable to S1 under the principles
of §1.1502–21T(b)(2)(iv) are reduced first. Pursuant
to section 108(b)(4)(B), S1’s net operating loss for
the taxable year of the discharge is reduced first. Ac-
cordingly, the consolidated net operating loss for Year
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3 is reduced by $10, the portion of the consolidated
net operating loss attributable to S1, to $40. Then,
again pursuant to section 108(b)(4)(B), the consoli-
dated net operating loss carryover from Year 2 is re-
duced by $40, the portion of that consolidated net op-
erating loss carryover attributable to S1, to $10.

(B) Reduction of basis. Following the reduction
of the net operating loss and the net operating loss
carryovers attributable to S1, S1 reduces its basis in
its assets pursuant to section 1017 and §1.1017–1.
Accordingly, S1 reduces its basis in the stock of S2
by $120, from $120 to $0.

(C) Tiering down of stock basis reduction to S2.
Pursuant to paragraph (a)(3) of this section, for pur-
poses of sections 108 and 1017 and this section, S2 is
treated as realizing $120 of excluded COD income.
Pursuant to section 108(b)(2)(A), therefore, the net
operating loss and net operating loss carryovers of
S2 are reduced. Pursuant to section 108(b)(4)(B) and
paragraph (a) of this section, the net operating loss
and the net operating loss carryovers attributable to
S2 under the principles of §1.1502–21T(b)(2)(iv) are
reduced. Pursuant to section 108(b)(4)(B), S2’s net
operating loss for the taxable year of the discharge
is reduced. Accordingly, the consolidated net oper-
ating loss for Year 3 is further reduced by $20, the
portion of the consolidated net operating loss attrib-
utable to S2, to $20. Then, again pursuant to section
108(b)(4)(B), the consolidated net operating loss car-
ryover from Year 1 is reduced by $50, the portion of
that consolidated net operating loss carryover attrib-
utable to S2, to $100. Then, again pursuant to section
108(b)(4)(B), the consolidated net operating loss car-
ryover from Year 2 is further reduced by $10, the por-
tion of that consolidated net operating loss carryover
attributable to S2, to $0. Following the reduction of
the net operating loss and the net operating loss car-
ryovers attributable to S2, S2 reduces its basis in its
assets pursuant to section 1017 and §1.1017–1. Ac-
cordingly, S2 reduces its basis in its S3 stock by $40
to $140.

(D) Tiering down of stock basis reduction to S3.
Pursuant to paragraph (a)(3) of this section, for pur-
poses of sections 108 and 1017 and this section, S3
is treated as realizing $40 of excluded COD income.
Pursuant to section 108(b)(2)(A), therefore, the net
operating loss and the net operating loss carryovers of
S3 are reduced. Pursuant to section 108(b)(4)(B) and
paragraph (a) of this section, the net operating loss
and the net operating loss carryovers attributable to
S3 under the principles of §1.1502–21T(b)(2)(iv) are
reduced. Pursuant to section 108(b)(4)(B), S3’s net
operating loss for the taxable year of the discharge
is reduced. Accordingly, the consolidated net oper-
ating loss for Year 3 is further reduced by $20, the
portion of the consolidated net operating loss attrib-
utable to S3, to $0. Then, again pursuant to section
108(b)(4)(B), the consolidated net operating loss car-
ryover from Year 1 is reduced by $20, the lesser of
the portion of that consolidated net operating loss car-
ryover attributable to S3 and the remaining excluded
COD income, to $80.

Example 4. (i) Facts. P is the common parent
of a consolidated group that includes subsidiaries
S1, S2, and S3. P owns 100 percent of the stock
of each of S1 and S2. Each of S1 and S2 owns
stock of S3 that represents 50 percent of the value
of the stock of S3. In Year 1, the P group sustained
a $160 consolidated net operating loss. Under the

principles of §1.1502–21T(b)(2)(iv), of that amount,
$10 was attributable to P, $50 was attributable to S2,
and $100 was attributable to S3. In Year 2, the P
group sustained a $110 consolidated net operating
loss. Under the principles of §1.1502–21T(b)(2)(iv),
of that amount, $40 was attributable to S1 and $70
was attributable to S2. In Year 3, S1 realized $200
of excluded COD income from the discharge of
non-intercompany indebtedness, and S2 realized
$270 of excluded COD income from the discharge
of non-intercompany indebtedness. After the dis-
charge of this indebtedness, S1, S2, and S3 had no
liabilities. In that same year, the P group sustained
a $50 consolidated net operating loss, of which $10
was attributable to S1, $20 was attributable to S2,
and $20 was attributable to S3 under the principles
of §1.1502–21T(b)(2)(iv). At the beginning of Year
4, S1’s basis in its S3 stock was $60, S2’s basis in its
S3 stock was $120, and S3 had one asset with a basis
of $200 and a value of $10. None of P, S1, S2, or S3
had a separate return limitation year.

(ii) Analysis—Reduction of tax attributes attrib-
utable to debtors. Pursuant to paragraph (b)(1)(i) of
this section, the tax attributes attributable to each of
S1 and S2 are reduced pursuant to paragraph (a)(2) of
this section, and the tax attributes attributable to S3
are reduced pursuant to paragraph (a)(3) of this sec-
tion so as to reflect a reduction of S1’s and S2’s basis
in the stock of S3 prior to the application of paragraph
(a)(4) to reduce additional tax attributes. Pursuant to
paragraph (a)(2) of this section, the tax attributes at-
tributable to S1 and S2 must be reduced to take into
account their excluded COD income.

(A) Reduction of net operating losses generally.
Pursuant to section 108(b)(2)(A), the net operating
losses and the net operating loss carryovers of S1
and S2 are reduced. Pursuant to section 108(b)(4)(B)
and paragraph (a) of this section, the net operat-
ing losses and the net operating loss carryovers
attributable to S1 and S2 under the principles of
§1.1502–21T(b)(2)(iv) are reduced first.

(B) Reduction of net operating losses attributable
to S1. Pursuant to section 108(b)(4)(B), S1’s net op-
erating loss for the taxable year of the discharge is
reduced. Accordingly, the consolidated net operating
loss for Year 3 is reduced by $10, the portion of the
consolidated net operating loss attributable to S1, to
$40. Then, again pursuant to section 108(b)(4)(B),
the consolidated net operating loss carryover from
Year 2 is reduced by $40, the portion of that consoli-
dated net operating loss carryover attributable to S1,
to $70.

(C) Reduction of net operating losses attribut-
able to S2. Pursuant to section 108(b)(4)(B), S2’s
net operating loss for the taxable year of the dis-
charge is reduced. Accordingly, the consolidated net
operating loss for Year 3 is further reduced by $20,
the portion of the consolidated net operating loss at-
tributable to S2, to $20. Then, pursuant to section
108(b)(4)(B), the consolidated net operating loss car-
ryover from Year 1 is reduced by $50, the portion of
that consolidated net operating loss carryover attrib-
utable to S2, to $110. Then, again pursuant to section
108(b)(4)(B), the consolidated net operating loss car-
ryover from Year 2 is further reduced by $70, the por-
tion of that consolidated net operating loss carryover
attributable to S2, to $0.

(D) Reduction of basis. Following the reduction
of the net operating losses and the net operating loss

carryovers attributable to S1 and S2, S1 and S2 must
reduce their basis in their assets pursuant to section
1017 and §1.1017–1. Accordingly, S1 reduces its ba-
sis in the stock of S3 by $60, from $60 to $0, and
S2 reduces its basis in the stock of S3 by $120, from
$120 to $0.

(E) Tiering down of basis reduction. Pursuant to
paragraph (a)(3) of this section, for purposes of sec-
tions 108 and 1017 and this section, S3 is treated as
realizing $180 of excluded COD income. Pursuant
to section 108(b)(2)(A), therefore, the net operating
loss and the net operating loss carryovers of S3 are re-
duced, in the order indicated by section 108(b)(4)(B).
Pursuant to paragraph (a)(2) of this section the con-
solidated net operating loss and any consolidated net
operating loss carryovers that are attributable to S3
under the principles of §1.1502–21T(b)(2)(iv) are re-
duced. Accordingly, the consolidated net operating
loss for Year 3 is further reduced by $20, the portion
of the consolidated net operating loss attributable to
S3, to $0. Then, the consolidated net operating loss
carryover from Year 1 is reduced by $100, the por-
tion of that consolidated net operating loss carryover
attributable to S3, to $10. Following the reduction of
the net operating loss and the net operating loss car-
ryover attributable to S3, S3 reduces its basis in its as-
set pursuant to section 1017 and §1.1017–1. Accord-
ingly, S3 reduces its basis in its asset by $60, from
$200 to $140.

(F) Reduction of remaining consolidated tax at-
tributes. Finally, pursuant to paragraph (a)(4) of this
section, the remaining $90 of S1’s excluded COD
income and the remaining $10 of S2’s excluded
COD income reduce the remaining consolidated tax
attributes. In particular, the remaining $10 consol-
idated net operating loss carryover from Year 1 is
reduced by $10 to $0. Because that amount is less
than the aggregate amount of remaining excluded
COD income, such income is applied on a pro rata
basis to reduce the remaining consolidated tax at-
tributes. Accordingly, $9 of S1’s remaining excluded
COD income and $1 of S2’s remaining excluded
COD income is applied to reduce the remaining
consolidated net operating loss carryover from Year
1. Consequently, of S1’s excluded COD income of
$200, only $119 is applied to reduce tax attributes,
and, of S2’s excluded COD income of $270, only
$261 is applied to reduce tax attributes.

(d) Effective date. This section applies
to discharges of indebtedness that occur
after August 29, 2003.

Par. 7. Section 1.1502–32 is amended
as follows:

1. Paragraphs (b)(3)(ii)(C)(1) and
(b)(3)(iii)(A) are revised.

2. Paragraph (b)(4)(vii) is added.
3. Paragraph (b)(5)(ii), Example 4,

paragraphs (a), (b), and (c), are revised.
4. Paragraph (h)(7) is added.
The revisions and additions read as fol-

lows:

§1.1502–32 Investment adjustments.

* * * * *
(b) * * *
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(3) * * *
(ii) * * *
(C) * * *
(1) [Reserved]. For further guidance,

see §1.1502–32T(b)(3)(ii)(C)(1).

* * * * *
(iii) * * *
(A) [Reserved]. For further guidance,

see §1.1502–32T(b)(3)(iii)(A).

* * * * *
(4) * * *
(vii) [Reserved]. For further guidance,

see §1.1502–32T(b)(4)(vii).
(5) * * *
(ii) * * *
Example 4(a), (b), and (c) [Re-

served]. For further guidance, see
§1.1502–32T(b)(5)(ii), Example 4(a),
(b), and (c).

* * * * *
(h) * * *
(7) [Reserved]. For further guidance,

see §1.1502–32T(h)(7).
Par. 8. Section 1.1502–32T is amended

as follows:
1. Paragraphs (b) through (b)(3)(iii)(B)

are revised.
2. Add and reserve paragraph (b)(3)(iv)

and revise paragraphs (b)(4) through
(b)(4)(iv).

3. Add and reserve paragraph (b)(5)
and revise paragraphs (c) through
(h)(5)(ii).

4. Paragraph (h)(7) is added.
The revisions and addition read as fol-

lows:

§1.1502–32T Investment adjustments
(temporary).

* * * * *
(b) through (b)(3)(ii)(B) [Reserved].

For further guidance, see §1.1502–32(b)
through (b)(3)(ii)(B).

(C) Discharge of indebtedness in-
come—(1) In general. Discharge of
indebtedness income of S that is excluded
from gross income under section 108 is
treated as tax-exempt income only to the
extent the discharge is applied to reduce
tax attributes attributable to any member of
the group under section 108, section 1017,
or §1.1502–28T. If S is treated as realizing
discharge of indebtedness income that is
excluded from gross income pursuant to
§1.1502–28T(a)(3), S shall not be treated

as realizing excluded COD income for
purposes of the preceding sentence.

(b)(3)(ii)(C)(2) through (b)(3)(ii)(D)
[Reserved]. For further guidance, see
§1.1502–32(b)(3)(ii)(C)(2) through
(b)(3)(ii)(D).

(iii) Noncapital, nondeductible ex-
penses—(A) In general. S’s noncapital,
nondeductible expenses are its deductions
and losses that are taken into account
but permanently disallowed or eliminated
under applicable law in determining its
taxable income or loss, and that decrease,
directly or indirectly, the basis of its assets
(or an equivalent amount). For example,
S’s Federal taxes described in section
275 and loss not recognized under section
311(a) are noncapital, nondeductible ex-
penses. Similarly, if a loss carryover (e.g.,
under section 172 or 1212) attributable
to S expires or is reduced under section
108(b) and §1.1502–28T, it becomes a
noncapital, nondeductible expense at the
close of the last tax year to which it may
be carried. However, when a tax attribute
attributable to S is reduced as required
pursuant to §1.1502–28T(a)(3), the reduc-
tion of the tax attribute is not treated as a
noncapital, nondeductible expense of S.
Finally, if S sells and repurchases a secu-
rity subject to section 1091, the disallowed
loss is not a noncapital, nondeductible
expense because the corresponding basis
adjustments under section 1091(d) prevent
the disallowance from being permanent.

(b)(3)(iii)(B) [Reserved]. For further
guidance, see §1.1502–32(b)(3)(iii)(B).

* * * * *
(b)(3)(iv) through (b)(4)(iv) [Re-

served]. For further guidance, see
§1.1502–32(b)(3)(iv) through (b)(4)(iv).

* * * * *
(b)(5)(i) through (b)(5)(ii), Example

3 [Reserved]. For further guidance, see
§1.1502–32(b)(5)(i) through (b)(5)(ii),
Example 3.

Example 4. Discharge of indebtedness. (a) Facts.
P forms S on January 1 of Year 1 and S borrows
$200. During Year 1, S’s assets decline in value
and the P group has a $100 consolidated net oper-
ating loss. Of that amount, $10 is attributable to P
and $90 is attributable to S under the principles of
§1.1502–21T(b)(2)(iv). None of the loss is absorbed
by the group in Year 1, and S is discharged from $100
of indebtedness at the close of Year 1. P has a $0 basis
in the S stock. P and S have no attributes other than
the consolidated net operating loss. Under section
108(a), S’s $100 of discharge of indebtedness income
is excluded from gross income because of insolvency.

Under section 108(b) and §1.1502–28T, the consoli-
dated net operating loss is reduced to $0.

(b) Analysis. Under §1.1502–32(b)(3)(iii)(B),
the reduction of $90 of the consolidated net operat-
ing loss attributable to S is treated as a noncapital,
nondeductible expense in Year 1 because that loss
is permanently disallowed by section 108(b) and
§1.1502–28T. Under paragraph (b)(3)(ii)(C)(1) of
this section, all $100 of S’s discharge of indebtedness
income is treated as tax-exempt income in Year 1
because the discharge results in a $100 reduction to
the consolidated net operating loss. Consequently,
the loss and the cancellation of the indebtedness
result in a net positive $10 adjustment to P’s basis in
its S stock.

(c) Insufficient attributes. The facts are the same
as in paragraph (a) of this Example 4, except that
S is discharged from $120 of indebtedness at the
close of Year 1. Under section 108(a), S’s $120 of
discharge of indebtedness income is excluded from
gross income because of insolvency. Under section
108(b) and §1.1502–28T, the consolidated net op-
erating loss is reduced to $0 at the close of Year 1.
Under §1.1502–32(b)(3)(iii)(B), the reduction of $90
of the consolidated net operating loss attributable to
S is treated as a noncapital, nondeductible expense.
Under paragraph (b)(3)(ii)(C)(1) of this section, only
$100 of the discharge is treated as tax-exempt income
because only that amount is applied to reduce tax
attributes. The remaining $20 of discharge income
excluded under section 108(a) has no effect on P’s
basis in S’s stock.

(b)(5)(ii), Example 4(d) through
(h)(5)(ii) [Reserved]. For further guid-
ance, see §1.1502–32(b)(5)(ii), Example
4(d) through (h)(5)(ii).

* * * * *
(h)(7) Rules related to discharges of in-

debtedness excluded from gross income.
Paragraphs (b)(3)(ii)(C)(1), (b)(3)(iii)(A),
and (b)(5)(ii), Example 4, paragraphs (a),
(b), and (c), of this section apply with re-
spect to determinations of the basis of the
stock of a subsidiary in consolidated re-
turn years the original return for which is
due (without extensions) after August 29,
2003. For determinations in consolidated
return years the original return for which
is due (without extensions) on or before
August 29, 2003, groups may apply para-
graphs (b)(3)(ii)(C)(1), (b)(3)(iii)(A), and
(b)(5)(ii), Example 4, paragraphs (a), (b),
and (c), of this section without regard to
the references to §1.1502–28T or, alter-
natively, apply paragraphs (b)(3)(ii)(C)(1),
(b)(3)(iii)(A), and (b)(5)(ii), Example 4,
paragraphs (a), (b), and (c), of §1.1502–32
as contained in 26 CFR part 1 edition re-
vised as of April 1, 2003.

Robert E. Wenzel,
Deputy Commissioner for Services

and Enforcement.
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Approved August 28, 2003.

Gregory F. Jenner,
Deputy Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on August 29,
2003, 3:14 p.m., and published in the issue of the Federal
Register for September 4, 2003, 68 F.R. 52487)

Section 6103.—Confidential-
ity and Disclosure of Returns
and Return Information

26 CFR 301.6103: Confidentiality and disclosure of
returns and return information.
26 CFR 301.6104: Public inspection of material re-
lating to tax-exempt organizations.
26 CFR 601.702: Publication, public inspection and
specific requests for records.

How may a person obtain copies of returns or re-
turn information? See Rev. Proc. 2003-74, page 923.

Section 6104.—Publicity of
Information Required From
Certain Exempt Organizations
and Certain Trusts

26 CFR 301.6103: Confidentiality and disclosure of
returns and return information.
26 CFR 301.6104: Public inspection of material re-
lating to tax-exempt organizations.
26 CFR 601.702: Publication, public inspection and
specific requests for records.

How may a person obtain copies of returns or re-
turn information? See Rev. Proc. 2003-74, page 923.
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Part III. Administrative, Procedural, and Miscellaneous
Proposed Revenue Procedure
Regarding Home-Care Service
Procedures

Notice 2003–70

Purpose

This notice contains a proposed rev-
enue procedure giving updated guidance
to state and local government agencies on
how they can serve as agents, under section
3504, for disabled individuals and other
welfare recipients who employ home-care
service providers to assist them in their
homes (“service recipients”).

Service recipients who are the common
law employers of these home-care service
providers may designate an agent under
section 3504 to meet certain Federal em-
ployment tax responsibilities on behalf of
the employer, such as withholding and re-
porting. The general procedures for desig-
nating an agent and reporting and filing as
an agent are set forth in Rev. Proc. 70–6,
1970–1 C.B. 420. A state or local govern-
ment agency can be authorized to serve as
a section 3504 agent for service recipients
(a “state agent”) enrolled in a program it
administers. Special procedures for desig-
nating a state agent and for reporting and
filing as a state agent are set forth in Rev.
Proc. 80–4, 1980–1 C.B. 581.

The proposed revenue procedure would
modify the existing guidance to make clear
that the special procedures of Rev. Proc.
80–4 apply not only when a state or local
government agency furnishes the home-
care service providers but also when the
service recipients hire their own home-care
service providers directly. The proposed
revenue procedure also provides guidance
on withholding and reporting procedures
when a state or local agency that is desig-
nated as a state agent in accordance with
Rev. Proc. 80–4 engages a subagent or re-
porting agent to perform payroll and em-
ployment tax functions for the service re-
cipients in the program.

Purpose and Contents of Proposed
Revenue Procedure

By its terms, Rev. Proc. 80–4 applies
when a state or local health and welfare
agency wishes to become a section 3504

agent “for welfare recipients who become
the employers of individuals furnished by
the agencies to provide in-home domes-
tic service for the welfare recipients.” See
Rev. Proc. 80–4, sec. 1. Since Rev. Proc.
80–4 was issued, the home-care service in-
dustry has changed. Now, although the
state and local agencies still provide some
or all of the funds to pay the home-care
service providers, service recipients fre-
quently recruit, hire, and train their home-
care service providers. The proposed rev-
enue procedure modifies Rev. Proc. 80–4
to establish that its provisions also apply to
state and local agencies that do not furnish
the individuals to provide in-home domes-
tic services. Therefore, a state may be au-
thorized to serve as a section 3504 agent
for a service recipient and may report and
file in accordance with the specialized pro-
cedures of Rev. Proc. 80–4 even though
the state does not furnish the individual or
individuals that provide the home-care ser-
vices to the service recipient.

The proposed revenue procedure also
reviews, through a series of questions and
answers, the operation of the specialized
procedures, and incorporates aspects of
the procedures that were added by Notice
95–18, 1995–1 C.B. 300, which provided
guidance generally about reporting and
withholding of employment taxes for
household employees. Specifically, the
proposed revenue procedure makes clear
that the state is not required to submit a
Form 2678 with the application package
it submits to the Service requesting au-
thorization to act as agent. Additionally,
the proposed revenue procedure allows
the state to obtain a special EIN (as orig-
inally authorized by Notice 95–18) for
purposes of withholding, reporting and
paying on behalf of service recipients; file
an aggregate Form 940 to report FUTA on
behalf of the service recipients; and remit
taxes with a timely filed return rather than
making deposits according to the schedule
that would otherwise be applicable under
section 31.6302–1 of the Employment Tax
Regulations.

The proposed revenue procedure also
makes clear that the service recipient can
designate the state as agent without having
to obtain an EIN as he or she would other-
wise be required to do in order to execute
a Form 2678.

The proposed revenue procedure also
addresses questions that have arisen in
light of another evolving aspect of the
home-care service industry. States now
often engage third parties to participate
in various aspects of their home-care
service programs, including processing
federal grants and administering payroll
for home-care service providers. In the
home-care service industry, these third
parties are sometimes referred to as fiscal
intermediaries. For Federal employment
tax purposes, the proposed revenue pro-
cedure provides guidance on withholding
and reporting rules for the third parties
when acting either as a subagent of the
state agent or as a reporting agent of the
state. The Service recognizes that there
are a variety of third parties involved
in these arrangements, some for-profit,
some nonprofit, and some public, and that
the terms of the agreements between the
states and the third parties also vary. The
Service specifically requests comments
on the guidance provided in the proposed
revenue procedure with respect to use of
third party arrangements and suggestions
for any additional guidance that may be
appropriate or helpful.

Effective Date

Once issued in final form, the proposed
revenue procedure will be effective no ear-
lier than January 1, 2005. Until a final
version of the proposed revenue procedure
is issued, the Service will not challenge
the way a state meets the employment tax
obligations with respect to home-care ser-
vice providers employed in its in-home do-
mestic services program if the employment
taxes are being timely withheld, reported
and paid and the procedures for reporting
and paying the taxes are based on a reason-
able, good faith interpretation of existing
guidance, including Rev. Procs. 70–6 and
80–4 and Notice 95–18. Whether a state
has made a reasonable, good faith interpre-
tation of existing guidance will be based on
all of the relevant facts and circumstances.
Reliance on the positions set forth in the
proposed revenue procedure before the ef-
fective date will be considered a reason-
able, good faith interpretation of existing
guidance.
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Request for Comments

Comments are requested on the pro-
posed revenue procedure. Comments
may be submitted on or before January
26, 2004, to Internal Revenue Service,
PO Box 7604, Washington, DC 20044,
Attn: CC:PA:LPD:PR (Notice 2003–70),
Room 5203. Submissions may also be
hand-delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to the Courier’s Desk at 1111 Consti-
tution Avenue, NW, Washington, DC
20224, Attn: CC:PA:LPD:PR (Notice
2003–70), Room 5203. Submissions may
also be sent electronically via the internet
to the following email address: Notice.
comments@irscounsel.treas.gov. Include
the notice number (Notice 2003–70) in the
subject line.

Drafting Information

The principal author of this notice is
Paul J. Carlino of the Office of Division
Counsel/Associate Chief Counsel (Tax Ex-
empt and Government Entities). How-
ever, other personnel from the Service and
Treasury Department participated in the
development of this notice. For further
information regarding this notice, contact
Mr. Carlino at (202) 622–6040 (not a
toll-free call).

Proposed Revenue Procedure

I. PURPOSE

This revenue procedure gives updated
guidance to state and local government
agencies on how they can be designated as
agents, under section 3504 of the Internal
Revenue Code (the Code), for disabled in-
dividuals and other welfare recipients who
employ home-care service providers to as-
sist them in their homes (“service recip-
ients”). Specifically, the revenue proce-
dure makes clear that the special proce-
dures for designating an agent set forth in
Rev. Proc. 80–4, 1980–1 C.B. 581, ap-
ply not only when the state or local gov-
ernment agency furnishes the home-care
service providers but also when the ser-
vice recipients hire their own home-care
service providers directly. The proposed
revenue procedure also reviews the proce-
dures for withholding, reporting and pay-
ment of employment taxes when a state or

local agency is designated as an agent un-
der section 3504 of the Code for service
recipients (a “state agent”) in accordance
with Rev. Proc. 80–4, and provides guid-
ance on withholding, reporting and pay-
ment of employment taxes when a state
agent in turn engages a subagent or report-
ing agent to perform payroll and employ-
ment tax functions for service recipients in
the program.

II. BACKGROUND

A. Employment Tax Treatment of
Household Employees

For 2003, a household employer is not
required to withhold or pay Federal Insur-
ance Contributions Act (FICA) taxes with
respect to cash wages of less than $1,400
paid to an employee performing services of
a household nature in the employer’s home
(a “household employee”). When the cash
wages paid to such a household employee
equal $1,400 or more, all of the cash wages
(including the first $1,400) paid to that em-
ployee by the household employer are sub-
ject to FICA taxes. The dollar threshold
applies to each household employee indi-
vidually, and the amount is revised annu-
ally. A household employee whose wages
from a household employer do not meet or
exceed the dollar threshold may not elect
to pay FICA taxes.

An employer of a household employee
is not required to withhold federal income
taxes from wages paid to the household
employee unless the employee asks the
employer to withhold and the employer
agrees.

An employer of a household employee
will be liable for Federal Unemployment
Tax Act (FUTA) taxes if the employer paid
aggregate cash wages of $1,000 or more
(for all household employees) in any calen-
dar quarter in 2002 or 2003. If an employer
is subject to FUTA taxes on wages paid to
household employees, the tax applies only
to the first $7,000 paid to each employee
as wages during the year. The amount of
wages on which FUTA taxes must be paid
is not revised annually. Credits may ap-
ply to reduce the Federal tax. See Pub-
lication 926, Household Employer’s Tax
Guide, and Publication 15, Circular E,
Employer’s Tax Guide, for more informa-
tion. Details about requirements for con-
tributions to a state unemployment fund

must be obtained from that state’s unem-
ployment tax office.

B. Agency Under Section 3504
An employer may designate an agent

under section 3504 of the Code to with-
hold, report and pay Federal employment
taxes required under chapters 21 (FICA),
24 (Collection of Income Tax at Source),
and 25 (General Provisions of Employ-
ment Taxes and Collection of Income
Taxes at Source) of Subtitle C of the Code.
Under section 3504, all provisions of law
(including penalties) applicable in respect
of employers are applicable to the agent
and remain applicable to the employer. A
party seeking to be authorized to serve as
an employer’s agent by the IRS must fol-
low the procedures set forth in Rev. Proc.
70–6, 1970–1 C.B. 420. The application
for authorization must be submitted to the
IRS in writing, and, among other things,
it must include a completed Form 2678:
Employer Appointment of Agent Under
Section 3504 of the Internal Revenue
Code, executed by each service recipient
for whom the agent is to act. An agent
authorized under Rev. Proc. 70–6 cannot
perform the acts required of an employer
under chapter 23 (FUTA).

Once the application is approved, the
agent must file only one return for each
tax return period using the agent’s own
employer identification number (EIN) re-
gardless of the number of employers for
whom the agent acts. Written on each re-
turn should be the statement “This return
is filed under authorization granted in ac-
cordance with Section 3504 of the Internal
Revenue Code”. The agent must maintain
records that will disclose the full wages
paid to each home-care service provider on
behalf of, and identified by, each service
recipient employer for whom it acts.

C. Special Procedures for State and
Local Agencies Serving as Section 3504
Agents for Domestic Service Recipients

Under Rev. Proc. 80–4, a state or lo-
cal health and welfare agency is relieved of
some of the procedural requirements that
apply under Rev. Proc. 70–6 when it re-
quests authorization to act as agent on be-
half of participants enrolled in a state pro-
gram that provides in-home domestic ser-
vices and is partially funded with federal
grants under Titles XIX and XX of the So-
cial Security Act, as amended by 42 U.S.C.
§§ 1396 and 1397 (1976). Rev. Proc.
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80–4 provides that a state or local gov-
ernment agency wishing to act as a sec-
tion 3504 agent for service recipients (a
“state agent”) may omit Form 2678 from
its application package and instead, may
reference in its application package a sep-
arate document the service recipient filed
(or will file) with the state appointing the
state to act as agent. Rev. Proc. 80–4
also provides that a state can act as agent
on behalf of a service recipient for FUTA
taxes, if applicable. Rev. Proc. 80–4 ap-
plies to states that furnish the home-care
service providers to the service recipients.

As discussed above, household em-
ployees are subject to specific rules
with respect to FICA and income tax
withholding. The deposit rules for ac-
cumulated FICA taxes are established
in section 31.6302–1 of the Employ-
ment Tax Regulations. As determined by
an employer’s lookback period defined in
section 31.6302–1(b)(4), an employer may
be either a monthly or semi-weekly depos-
itor depending on whether the taxpayer
exceeded $50,000 in employment taxes
reported for the lookback period. An em-
ployer may also be subject to a One-Day
deposit rule when amounts are accumu-
lated in excess of $100,000. A taxpayer
that exceeds a $200,000 deposit threshold
is required to deposit funds electronically
as provided by section 31.6302–1(h).

Section 3510 of the Code provides that
employers of household employees who
are not liable for employment taxes with
respect to other employees should report
and pay FICA, FUTA and any income tax
withholding with respect to their house-
hold employees on an annual basis. Imme-
diately after section 3510 was enacted in
1994, the Service published Notice 95–18,
1995–1 C.B. 300, to provide additional
guidance to taxpayers who employ house-
hold employees. According to Q & A 5 in
that notice, state agents authorized to act as
agents in accordance with the procedures
set forth in Rev. Proc. 80–4 are to report
employment taxes for household employ-
ees quarterly on Form 941, Employer’s
Quarterly Federal Tax Return. Thus, the
service recipients who employ the home-
care service providers and who designate
state agents do not also need to file Sched-
ule H with their individual Form 1040 to
report and pay employment taxes with re-
spect to their home-care service providers.

Q & A 5 of Notice 95–18 also directs
state agents authorized as agents in accor-
dance with Rev. Proc. 80–4 to obtain
a separate EIN (distinct from the one the
state agent uses in reporting employment
taxes for its own employees) for use in
withholding, reporting and payment of em-
ployment taxes on behalf of all the service
recipients for whom it acts as agent.

Notice 95–18 provides that state agents
authorized under Rev. Proc. 80–4 should
report employment taxes on behalf of the
service recipients they represent quarterly
on Form 941. Instead of following the de-
posit schedule set forth in the regulations,
state agents authorized under Rev. Proc.
80–4 were permitted to remit the employ-
ment taxes with a timely filed Form 941 in
1995.

III. DEFINITIONS

Service recipient — An individual par-
ticipating in an in-home domestic services
program administered by a state or local
agency and all or part of the services re-
ceived are paid for with funds supplied by
the Federal, state or local government.

Home-care service provider — A
worker that provides domestic services to
a service recipient under a state or local
government agency in-home domestic
services program funded in whole or in
part with Federal, state or local funds.

State agent — A state or local agency
administering an in-home domestic ser-
vices program and designated as agent for
the service recipient in accordance with
Rev. Proc. 70–6 as modified by Rev. Proc.
80–4 and this revenue procedure.

Employment taxes — The taxes im-
posed on employees and employers by
the Federal Insurance Contributions Act
(FICA), sections 3101 and 3111 of the
Code; the tax imposed on employers
by the Federal Unemployment Tax Act
(FUTA), section 3301 of the Code; and
income tax withholding, section 3402 of
the Code.

Reporting agent — an accounting ser-
vice, franchiser, bank, service bureau or
other entity authorized to perform one or
more acts on behalf of an employer, in-
cluding sign and file Forms 940 and 941
and make Federal tax deposits for the taxes
reported on those forms.

Subagent — an individual or entity des-
ignated as an agent by a state agent in ac-
cordance with Rev. Proc. 70–6 and this
revenue procedure.

IV. QUESTIONS AND ANSWERS

A. LIST OF QUESTIONS

Q–1. What are the employment tax
obligations of a common law employer?

Q–2. Can a common law employer au-
thorize another party to perform the em-
ployment tax obligations on his or her be-
half?

Q–3. What is the procedure to request
authorization to act as agent?

Q–4. What can an agent authorized
under section 3504 do for the employer?

Q–5. Who is the common law employer
of the home-care service provider?

Q–6. Is the procedure for authorizing
an agent different if a service recipient par-
ticipating in an in-home domestic services
program administered by a state or local
government agency wants to authorize the
state or local agency to serve as agent?

Q–7. What can a state agent authorized
under section 3504 do for the service re-
cipient?

Q–8. How is an authorization to act as
agent terminated?

Q–9. What is an employer identifica-
tion number (EIN)?

Q–10. What are the EIN requirements
for a service recipient who becomes the
employer of a home-care service provider?

Q–11. What are the EIN requirements
that apply to a state agent?

Q–12. How should a state agent report
the income tax and FICA taxes withheld
and paid on the wages of home-care ser-
vice providers?

Q–13. What are the Federal Unemploy-
ment Tax Act (FUTA) reporting require-
ments of a state agent acting on behalf of
a service recipient?

Q–14. What are the deposit require-
ments for a state agent?

Q–15. What are the Form W–2, Wage
and Tax Statement, rules applicable to a
state agent?

Q–16. If a home-care service provider
performed services for more than one ser-
vice recipient during the year, but each
service recipient has designated the same
state agent, must separate W–2’s be is-
sued?
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Q–17. May a state agent furnish a Form
W–2 to a home-care service provider who
earned less than the FICA threshold?

Q–18. Can a state agent engage a third
party to perform the acts the state would
be required to perform as agent?

Q–19. If a state agent uses a reporting
agent, is the state agent relieved of liability
for the employment tax?

Q–20. If the state agent hires a report-
ing agent, should the reporting agent use
the special EIN obtained by the state agent
to report and pay employment taxes in ac-
cordance with the instructions given in No-
tice 95–18?

Q–21. How should a reporting agent
acting on behalf of a state agent report
the income and FICA taxes withheld and
paid on the wages of home-care service
providers?

Q–22. How should a reporting agent
acting on behalf of a state agent report
FUTA tax obligations of service recipi-
ents?

Q–23. May a reporting agent acting on
behalf of a state agent remit employment
taxes with a timely filed employment tax
return?

Q–24. What are the rules for complet-
ing Form W–2, Wage and Tax Statement,
when a reporting agent prepares returns
on behalf of a state agent?

Q–25. How can a state agent designate
a subagent to perform the acts the state is
required to perform as agent?

Q–26. Who is liable for employment
taxes when a state agent uses a subagent
to carry out the duties the state agent is
required to fulfill as agent?

Q–27. When filing employment tax re-
turns, should the subagent acting on be-
half of a state agent use the special EIN
the state agent obtained for use in report-
ing taxes of the service recipients?

Q–28. How should a subagent acting
on behalf of a state agent report the income
tax and FICA taxes withheld and paid on
the wages of home-care service providers?

Q–29. What are the Federal Unemploy-
ment Tax Act (FUTA) reporting require-
ments of a subagent acting on behalf of a
state agent?

Q–30. Is a subagent acting on behalf
of a state agent eligible to remit the taxes
with a timely filed return?

Q–31. What are the rules for complet-
ing Form W–2, Wage and Tax Statement,

when a subagent acting on behalf of a state
agent completes the return?

B. Q & As RELATED TO AGENTS AND
STATE AGENTS

Q–1. What are the employment tax
obligations of a common law employer?

A–1. A common law employer gen-
erally must withhold, report, and pay
Federal employment taxes with respect to
wage payments made to an employee. An
employer of an employee who provides
domestic services in the employer’s home
is not required to withhold income tax
with respect to the household employee’s
wages unless the employee has requested
such treatment, and the employer has
consented. Thus, service recipients are
required to withhold income tax from
home-care service providers only if the
home-care service provider has requested
withholding, and the service recipient has
consented to withhold. An employer must
withhold and pay FICA taxes and pay
FUTA taxes, if applicable, regardless of
whether income taxes are withheld.

Q–2. Can a common law employer au-
thorize another party to perform the em-
ployment tax obligations on his or her be-
half?

A–2. Under section 3504 of the Code,
an employer may authorize an agent to per-
form such acts as are required of employ-
ers under the Code. In accordance with
section 3504, both the designated agent
and the employer who uses a designated
agent are subject to the provisions of Fed-
eral tax law (including penalties) applica-
ble to the employer with respect to employ-
ment taxes. Thus, the employer and the
agent designated to fulfill the employer’s
duties to withhold, report, and/or pay em-
ployment taxes are both independently li-
able for the employment taxes.

Q–3. What is the procedure to request
authorization to act as agent?

A–3. An agent seeking authorization
should generally follow the procedure set
forth in Rev. Proc. 70–6. But see Q&A
6 for state agents. The agent should for-
ward to the Internal Revenue Service Cen-
ter Director indicated on the Form 2678:
(1) a written request for authority to act as
agent for one or more service recipients;
and (2) a completed Form 2678: Employer
Appointment of Agent Under Section 3504
of the Internal Revenue Code, executed by

each service recipient for whom the agent
is to act.

Q–4. What can an agent authorized
under section 3504 do for the employer?

A–4. An agent authorized under section
3504 can withhold, report and pay FICA
taxes and income tax withholding with re-
spect to the employer’s employees. The
agent may also furnish Forms W–2 to the
employees.

Q–5. Who is the common law employer
of the home-care service provider?

A–5. Generally, the service recipient
is the employer of the home-care service
provider if the service recipient has the
right to direct and control the performance
of the services. This control refers not
only to the result to be accomplished by
the work but also the means and details by
which that result is accomplished.

Q–6. Is the procedure for authorizing
an agent different if a service recipient par-
ticipating in an in-home domestic services
program administered by a state or local
government agency wants to authorize the
state or local agency to serve as agent?

A–6. Yes. The state or local agency
needs to file a written application with the
Internal Revenue Service Center Director
as indicated on the Form 2678. However,
state or local agencies filing applications to
be designated as agents on behalf of ser-
vice recipients enrolled in an in-home do-
mestic services program administered by
the agency do not need to submit a copy of
Form 2678 for each service recipient. In
lieu of Form 2678, the state or local agency
may solicit authorization to act as agent
from each service recipient in the forms
the service recipient must complete in or-
der to become enrolled in the agency’s pro-
gram. The state or local agency may then
make reference to these forms in its appli-
cation to the IRS. Details with respect to
the language that must be included in the
forms should be worked out between the
state and the Director with whom the em-
ployment tax returns are filed. In cases in
which the domestic services are provided
under a state-wide uniform program, the
state agency that administers the program
may file one application to act as agent for
all service recipients. In cases in which
the programs vary by local jurisdiction,
each state or local government agency that
wishes to act as agent for employment tax
purposes should file an application.
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The Director will send a letter to each
state or local government agency whose
application is approved. The letter of au-
thorization will be effective when mailed.

Q–7. What can a state agent authorized
under section 3504 do for the service re-
cipient?

A–7. A state agent can withhold, re-
port and pay FICA taxes, income tax with-
holding (if the service recipient agrees to
withhold at the request of the home-care
service provider) and FUTA taxes (if ap-
plicable). The state agent may also fur-
nish Forms W–2 to the home-care service
provider.

Q–8. How is an authorization to act as
agent terminated?

A–8. If an authorized agent wants to
stop performing the agent functions for an
employer, a letter to this effect should be
sent to the Service Center Director that ap-
proved the application. This termination
is effective when received by the Director.
The Director will notify the agent by let-
ter that the termination letter has been re-
ceived. Terminations commenced by the
Director are effective when mailed by the
Director.

Q–9. What is an employer identifica-
tion number (EIN)?

A–9. An EIN is a nine-digit number
used by the Internal Revenue Service to
identify employers. To obtain an EIN by
telephone, fax, or mail, see the Instructions
for Form SS–4, Application for Employer
Identification Number. Generally, an em-
ployer should have only one EIN.

Q–10. What are the EIN requirements
for a service recipient who becomes the
employer of a home-care service provider?

A–10. As a general rule, service re-
cipients who are employers must obtain
an EIN to be used either in reporting and
paying employment taxes or in complet-
ing Form 2678 to appoint another party as
agent for employment tax purposes. How-
ever, service recipients who designate a
state agent as agent for employment tax
purposes do not report and file their own
employment taxes and do not need to exe-
cute a Form 2678. Therefore, they do not
need to obtain an EIN solely for the pur-
pose of designating an agent and report-
ing and paying Federal employment taxes.
However, the service recipient might need
an EIN to satisfy the procedures for mak-
ing contributions to a state unemployment
fund.

Q–11. What are the EIN requirements
that apply to a state agent?

A–11. As directed by Notice 95–18,
Q & A 5, a state agent should obtain a sep-
arate EIN (in addition to the one obtained
for use in reporting taxes of its own em-
ployees) for use in reporting taxes on be-
half of all the service recipients for whom
it acts as agent.

Q–12. How should a state agent report
the income tax and FICA taxes withheld
and paid on the wages of home-care ser-
vice providers?

A–12. The state agent must file only
one return for each tax return period re-
gardless of the number of service recipi-
ents for whom it is acting as agent. Form
941 should be used to report the aggregate
FICA taxes and withheld income taxes.
The state agent’s name and EIN are to
be entered as provided by the instructions
for the return. Attached to each return
shall be the statement, “This return is filed
under authorization granted in accordance
with Section 3504 of the Internal Rev-
enue Code.” The state agent must maintain
records that will show the full wages paid
to each home-care service provider on be-
half of, and identified by, each service re-
cipient for whom it acts.

Q–13. What are the Federal Unemploy-
ment Tax Act (FUTA) reporting require-
ments of a state agent acting on behalf of
a service recipient?

A–13. Under sections 3306(a)(3) and
3306(c)(2) of the Code, a service recipient
is subject to FUTA tax only if the service
recipient paid cash wages of $1,000 or
more (for all household employees) in any
calendar quarter of the calendar year or the
preceding calendar year. The tax applies
to the first $7,000 paid as wages to each
employee during the year. The amount
of wages on which FUTA taxes must
be paid is not revised annually. Credits
against FUTA tax generally are available
for amounts paid into state unemployment
funds. In the instances where a service
recipient is liable for the FUTA tax, the
agent should report and pay those taxes in
addition to the FICA and withheld income
tax liabilities which arise. FUTA taxes
should be reported on Form 940, Em-
ployer’s Annual Federal Unemployment
(FUTA) Tax Return.

Using its special EIN, a state agent may
file one FUTA return on behalf of all ser-
vice recipients for whom it acts as agent.

Attached to each return shall be the state-
ment, “This return is filed under autho-
rization granted in accordance with Sec-
tion 3504 of the Internal Revenue Code.”

Q–14. What are the deposit require-
ments for a state agent?

A–14. A state agent that withholds, re-
ports and pays employment taxes on behalf
of service recipients who employ home-
care service providers is permitted to remit
taxes with a timely filed return. The state
agent should note its status as a state or lo-
cal government agency authorized to act
as a section 3504 agent for service recip-
ients on the return, citing this revenue pro-
cedure. The note will indicate to the Ser-
vice Center that any penalties for failure to
deposit timely should not be assessed.

Q–15. What are the Form W–2, Wage
and Tax Statement, rules applicable to a
state agent?

A–15. A state agent must file a Form
W–2 on behalf of each service recipient for
(a) each home-care service provider who
received an amount in cash wages equal
to or greater than the dollar threshold for
FICA for the year and (b) each home-care
service provider who had Federal income
taxes withheld. A state agent should en-
ter its own EIN and name itself as the em-
ployer on the Form W–2. One Form W–3,
Transmittal of Wage and Tax Statement,
must be filed with all Forms W–2 filed by
the agent on behalf of the service recipi-
ents. See Instructions for Forms W–2 and
W–3, for more information.

Q–16. If a home-care service provider
performed services for more than one ser-
vice recipient during the year, but each
service recipient has designated the same
state agent, must separate W–2’s be is-
sued?

A–16. Yes. The state agent must fur-
nish a separate Form W–2 for each home-
care service provider on behalf of each ser-
vice recipient for whom that home-care
service provider provides services.

Q–17. May a state agent furnish a Form
W–2 to a home-care service provider who
earned less than the FICA threshold?

A–17. Yes. A state agent may, but is
not required to, report the wages paid to a
home-care service provider on Form W–2
even though no income tax was withheld,
and the wages paid are less than the dol-
lar threshold and not subject to FICA taxes.
The Form W–2 is properly used to report
the wages because it serves as a receipt
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for remuneration paid to an employee. No
amount should be reported as Social Secu-
rity or Medicare wages on the Form W–2,
but the amount paid should be reported as
Wages, tips, or other compensation.

C. Q & As RELATED TO THIRD
PARTIES

Q–18. Can a state agent engage a third
party to perform the acts the state would
be required to perform as agent?

A–18. Yes, a state may either hire a
reporting agent or designate a subagent
to perform the obligations of an employer
that accrue to the state as agent.

1. REPORTING AGENTS

Q–19. If a state agent uses a reporting
agent, is the state agent relieved of liability
for the employment tax?

A–19. No. A reporting agent assumes
no liability with the Service. The state and
the service recipient remain liable for any
unfulfilled employment tax obligations
(including penalties.)

Q–20. If the state agent hires a report-
ing agent, should the reporting agent use
the special EIN obtained by the state agent
to report and pay employment taxes in ac-
cordance with the instructions given in No-
tice 95–18?

A–20. Yes, the reporting agent should
use the special EIN of the state agent.

Q–21. How should a reporting agent
acting on behalf of a state agent report
the income and FICA taxes withheld and
paid on the wages of home-care service
providers?

A–21. The reporting agent must file
only one return for each tax return period
regardless of the number of service recipi-
ents for whom the state is acting as agent.
Form 941 should be used to report the ag-
gregate FICA taxes and withheld income
taxes. The state agent’s name and special
EIN are to be entered as provided by the in-
structions for the return. Attached to each
return shall be the statement, “This return
is filed under authorization granted in ac-
cordance with Section 3504 of the Inter-
nal Revenue Code.” The reporting agent
or the state agent must maintain records
that will show the full wages paid to each
home-care service provider on behalf of,
and identified by, each service recipient for
whom the state agent acts.

Q–22. How should a reporting agent
acting on behalf of a state agent report
FUTA tax obligations of service recipi-
ents?

A–22. A reporting agent should file one
FUTA return using the name and special
EIN of the state agent. Attached to each
return shall be the statement, “This return
is filed under authorization granted in ac-
cordance with Section 3504 of the Internal
Revenue Code.”

Q–23. May a reporting agent acting on
behalf of a state agent remit employment
taxes with a timely filed employment tax
return?

A–23. Yes. Under standard principles
of payroll reporting, the state agent is enti-
tled to use a reporting agent without being
subjected to a change in deposit schedules.
If the state agent were filing without using
a reporting agent, it would be entitled to re-
mit employment taxes at the time of filing,
rather than being required to remit taxes
on a more accelerated and frequent basis.
(See Q&A 14 above). The state agent that
uses a reporting agent enjoys the same re-
lief.

Q–24. What are the rules for complet-
ing Form W–2, Wage and Tax Statement,
when a reporting agent prepares returns
on behalf of a state agent?

A–24. A reporting agent should prepare
Forms W–2 on behalf of home-care service
providers as if it were the state agent. See
Q&A 15–17 and Instructions for Forms
W–2 and W–3, for more information.

2. SUBAGENTS

Q–25. How can a state agent designate
a subagent to perform the acts the state is
required to perform as agent?

A–25. The state or local government
agency should ask the program participant
to appoint the state as agent in accordance
with the provisions set forth in Q&A 6
above and also to authorize the agency
to appoint a subagent to assist in meet-
ing its responsibilities as agent. The state
may elect to include these requests for au-
thorization in the forms the service recip-
ient completes in order to enroll in the
in-home domestic services program. The
state agent can then designate a subagent
using Form 2678. The state agent should
execute the Form 2678 and provide it to the
third party the state wishes to authorize as
subagent. The subagent should submit the

Form 2678 to the Service according to the
procedures set forth in Rev. Proc. 70–6,
(See Q&A 3) except that the Form should
show the state agent’s special EIN rather
than its standard EIN.

Q–26. Who is liable for employment
taxes when a state agent uses a subagent
to carry out the duties the state agent is
required to fulfill as agent?

A–26. All parties remain liable. The
service recipient is liable by virtue of his or
her status as common law employer. Be-
cause both the state and the subagent are
designated agents acting pursuant to sec-
tion 3504 of the Code, these parties are also
liable.

Q–27. When filing employment tax re-
turns, should the subagent acting on be-
half of a state agent use the special EIN
the state agent obtained for use in report-
ing taxes of the service recipients?

A–27. Yes. When the state executes
and submits a Form 2678 authorizing a
subagent to act as agent on its behalf, the
state authorizes the subagent to use the
special EIN when reporting and depositing
taxes for the service recipients and when
providing W–2s to the home-care service
providers.

Q–28. How should a subagent acting
on behalf of a state agent report the income
tax and FICA taxes withheld and paid on
the wages of home-care service providers?

A–28. The subagent must file only
one return for each tax return period us-
ing the state agent’s name and special EIN
regardless of the number of employers for
whom the subagent acts. Written on the
return should be the statement “This re-
turn is filed under authorization granted
in accordance with Section 3504 of the
Internal Revenue Code”. The subagent
should maintain records that will show the
full wages paid to each home-care service
provider on behalf of, and identified by,
each service recipient for whom it acts.

Q–29. What are the Federal Unemploy-
ment Tax Act (FUTA) reporting require-
ments of a subagent acting on behalf of a
state agent?

A–29. A subagent should file one Form
940 using the name and special EIN of the
state agent on behalf of all service recipi-
ents for whom it acts. Written on the re-
turn should be the statement “This return
is filed under authorization granted in ac-
cordance with Section 3504 of the Internal
Revenue Code”.
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Q–30. Is a subagent acting on behalf
of a state agent eligible to remit the taxes
with a timely filed return?

A–30. No. A subagent must follow
the deposit schedule in section 31.6302–1
of the Employment Tax Regulations that
is otherwise applicable. See Publication
15, Circular E, Employer’s Tax Guide, for
more information.

Q–31. What are the rules for complet-
ing Form W–2, Wage and Tax Statement,
when a subagent acting on behalf of a state
agent completes the return?

A–31. A subagent should prepare
Forms W–2 for home-care service
providers as if it were the state agent.
See Q & As 15–17 and Instructions for
Forms W–2 and W–3, for more informa-
tion. However, a subagent should use the
name and special EIN of the state agent
instead of its own EIN.

V. EFFECTIVE DATE

This Revenue Procedure is effective on
the date specified in the final version of
the Revenue Procedure as published in the
Federal Register.

VI. EFFECT ON OTHER
PUBLICATIONS

Rev. Proc. 70–6 is modified and super-
seded, in part. Rev. Proc. 80–4 is modified
and amplified. Notice 95–18 is modified.

VII. PAPERWORK REDUCTION ACT

The collection of information contained
in this revenue procedure will be submitted
to the Office of Management and Budget
for review in accordance with the Paper-
work Reduction Act (44 U.S.C. 3507(c)).

An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
OMB control number.

The collection of information in this
revenue procedure is in section IV, requir-
ing state agents, reporting agents and sub-
agents to maintain such records as will dis-
close the full wages paid to each home-care
service provider on behalf of, and identi-
fied by, each service recipient for whom it
acts. This information is required for the
agent to figure, withhold, report and pay

FICA and FUTA taxes on wages of home-
care service providers. This information
should be used to determine whether the
FICA and FUTA taxes are applicable. The
collection of information is required to as-
sure that the correct taxes are withheld, re-
ported and paid. The likely respondents
are individuals, state or local agencies and
for-profit and nonprofit entities.

The estimated total annual reporting
and/or recordkeeping burden is 556 hours.

The estimated annual burden per re-
spondent/recordkeeper varies from 1 to 10
hours, depending on individual circum-
stances, with an estimated average of 4
hours. The estimated number of respon-
dents and/or recordkeepers is 139.

The estimated annual frequency of re-
sponses (used for reporting requirements
only) is four times per calendar year.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

VIII. DRAFTING INFORMATION

The principal author of this revenue
procedure is Paul J. Carlino of the Of-
fice of Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel from
the Service and Treasury Department
participated in the development of this
revenue procedure. For further informa-
tion regarding this revenue procedure,
contact Mr. Carlino at (202) 622–6040
(not a toll-free call).

Stock That is Considered Readily
Tradable on an Established
Securities Market in the United
States for Purposes of Section
1(h)(11)(C)(ii)

Notice 2003–71

SUMMARY

The Jobs and Growth Tax Relief Rec-
onciliation Act of 2003 (P.L. 108–27, 117

Stat. 752) (the “2003 Act”) was enacted
on May 28, 2003. Subject to certain lim-
itations, the 2003 Act generally provides
that a dividend paid to an individual share-
holder from either a domestic corporation
or a “qualified foreign corporation” is sub-
ject to tax at the reduced rates applica-
ble to certain capital gains. A qualified
foreign corporation includes certain for-
eign corporations that are eligible for ben-
efits of a comprehensive income tax treaty
with the United States which the Secretary
determines is satisfactory for purposes of
this provision and which includes an ex-
change of information program. In addi-
tion, a foreign corporation not otherwise
treated as a qualified foreign corporation
is so treated with respect to any dividend
it pays if the stock with respect to which
it pays such dividend is readily tradable
on an established securities market in the
United States. This notice defines, for tax-
able years beginning on or after January 1,
2003, what it means to be readily tradable
on an established securities market in the
United States. Treasury and the IRS intend
to issue regulations under section 1(h) in-
corporating the principles outlined in this
notice. This notice also requests comment
on possible expansion of this definition for
future taxable years.

ANALYSIS

Section 1(h)(1) of the Code generally
provides that a taxpayer’s “net capital
gain” for any taxable year will be subject
to a maximum tax rate of 15 percent (or 5
percent in the case of certain taxpayers).
The 2003 Act added section 1(h)(11),
which provides that net capital gain for
purposes of section (1)(h) means net cap-
ital gain (determined without regard to
section 1(h)(11)) increased by "qualified
dividend income". Qualified dividend
income means dividends received during
the taxable year from domestic corpora-
tions and "qualified foreign corporations".
Section 1(h)(11)(B)(i). Subject to certain
exceptions, a qualified foreign corporation
is any foreign corporation that is either
(i) incorporated in a possession of the
United States, or (ii) eligible for benefits
of a comprehensive income tax treaty with
the United States which the Secretary
determines is satisfactory for purposes of
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this provision and which includes an ex-
change of information program.1 Section
1(h)(11)(C)(i). Subject to the same excep-
tions, a foreign corporation that does not
satisfy either of these two tests is treated
as a qualified foreign corporation with
respect to any dividend paid by such cor-
poration if the stock with respect to which
such dividend is paid is readily tradable
on an established securities market in the
United States. Section 1(h)(11)(C)(ii).
A qualified foreign corporation does not
include any foreign corporation which
for the taxable year of the corporation in
which the dividend was paid, or the pre-
ceding taxable year, is a foreign personal
holding company (as defined in section
552), a foreign investment company (as
defined in section 1246(b)), or a passive
foreign investment company (as defined in
section 1297).2 Section 1(h)(11)(C)(iii).

For purposes of applying section
1(h)(11)(C)(ii) to taxable years beginning
on or after January 1, 2003, common or
ordinary stock, or an American depositary
receipt in respect of such stock, is con-
sidered readily tradable on an established
securities market in the United States if it
is listed on a national securities exchange
that is registered under section 6 of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78f) or on the Nasdaq Stock Market. As
stated in the SEC’s Annual Report for
2002, registered national exchanges as of
September 30, 2002, include the Amer-
ican Stock Exchange, the Boston Stock
Exchange, the Cincinnati Stock Exchange,
the Chicago Stock Exchange, the NYSE,
the Philadelphia Stock Exchange, and the
Pacific Exchange, Inc.

Treasury and the IRS are continuing to
consider, for future years, the treatment of
dividends with respect to stock listed only
in a manner that does not meet this defini-
tion, such as on the OTC Bulletin Board
or on the electronic pink sheets. In par-
ticular, Treasury and the IRS are consid-
ering whether or to what extent treatment
of stock that is listed only in such manner
as "readily tradable on an established secu-
rities market in the United States" should

be conditioned on the satisfaction of pa-
rameters regarding minimum trading vol-
ume, minimum number of market mak-
ers, maintenance and publication of histor-
ical trade or quotation data, issuer report-
ing requirements under SEC or exchange
rules, or issuer disclosure or determina-
tions regarding passive foreign investment
company, foreign investment company, or
foreign personal holding company status.
Treasury and the IRS request comments
on the treatment of such stock and on the
use of these parameters or any other factors
that commentators believe should be con-
sidered.

EFFECTIVE DATE

This notice is effective for taxable years
beginning on or after January 1, 2003.

COMMENTS

Treasury and the IRS invite inter-
ested persons to comment on the issues
raised in this notice with regard to future
years. Written comments may be sub-
mitted to CC:ITA:RU (Notice 2003–71),
room 5226, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 am and 5
pm to: CC:ITA:RU (Notice 2003–71),
Courier’s desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Washing-
ton, DC 20044. Alternatively, taxpayers
may submit comments electronically via
the following e-mail address: Notice.
Comments@irscounsel.treas.gov. Please
include “Notice 2003–71” in the subject
line of any electronic communications.

CONTACT INFORMATION

The principal author of this notice is
Karen Rennie-Quarrie of the Office of
Associate Chief Counsel (International).
Ms. Rennie-Quarrie may be contacted at
(202) 622–3880 (not a toll-free number).

26 CFR 601.702: Publication, public inspection and
specific requests for records.
(Also, sections 6103, 6104; 301.6103; 301.6104.)

Rev. Proc. 2003–74

SECTION 1. PURPOSE

This revenue procedure revokes Rev.
Proc. 66–3, 1966–1 C.B. 601, Rev. Proc.
84–71, 1984–2 C.B. 735, Rev. Proc.
85–56, 1985–2 C.B. 739, Rev. Proc.
87–21, 1987–1 C.B. 718, Rev. Proc.
94–52, 1994–2 C.B. 712, and Rev. Proc.
97–11, 1997–1 C.B. 630, which describe
procedures previously used by the Inter-
nal Revenue Service (IRS) for providing
copies of returns and return information
pursuant to sections 6103 and 6104 of the
Internal Revenue Code (Code). These pro-
cedures have been superseded by current
IRS practices. The current procedures are
described in section 601.702(d)(1), (3),
(4), and (5) of the Statement of Procedural
Rules and on the forms used to request
copies or inspection of returns and return
information.

SECTION 2. BACKGROUND

.01 Under section 6103(e)(1) through
(6), a person with a material interest in a
tax return may inspect that return. Un-
der section 6103(e)(7), a person who may
inspect a return under section 6103(e)(1)
through (6) may inspect return informa-
tion pertaining to that return if the Secre-
tary determines that disclosure of the re-
turn information would not seriously im-
pair Federal tax administration. Under
section 6103(p)(2), the Secretary is autho-
rized to furnish copies to any person autho-
rized to inspect returns and return informa-
tion and to charge a reasonable fee for the
copies. See also section 601.702(d)(1) of
the Statement of Procedural Rules.

.02 Section 6104(a), (b), and (d) re-
quires the IRS to make available for public
inspection certain returns and return infor-
mation including applications, notices, and
reports relating to certain tax exempt orga-
nizations and pension plans.

.03 Section 301.6104(a)–6 of the Proce-
dure and Administration Regulations and

1 Notice 2003–69 contains the current list of the U.S. tax treaties that meet these requirements.

2 A dividend from a qualified foreign corporation also is subject to the other limitations in section 1(h)(11). For example, a shareholder receiving a dividend from a qualified foreign corporation
must satisfy the holding period requirements of section 1(h)(11)(B)(iii).
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section 601.702(d)(1), (3), (4), and (5) of
the Statement of Procedural Rules pro-
vide procedures to inspect or obtain copies
of certain exempt organization or pension
plan returns and return information that
are publicly available and authority for any
fees for copies.

SECTION 3. EFFECT ON OTHER
REVENUE PROCEDURES

Rev. Proc. 66–3 is revoked.
Rev. Proc. 84–71 is revoked.
Rev. Proc. 85–56 is revoked.
Rev. Proc. 87–21 is revoked.
Rev. Proc. 94–52 is revoked.
Rev. Proc. 97–11 is revoked.

SECTION 4. EFFECTIVE DATE

This revenue procedure is effective Oc-
tober 27, 2003.

SECTION 5. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Sarah Tate of the Office of the

Associate Chief Counsel, Procedure and
Administration (Disclosure and Privacy
Law Division). For further information
regarding this revenue procedure, con-
tact Sarah Tate at (202) 622–4590 (not a
toll-free call).

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.
(Also Part I, Sections 62, 162, 170, 213, 217,
274, 1016; 1.62–2, 1.162–17, 1.170A–1, 1.213–1,
1.217–2, 1.274–5, 1.1016–3.)

Rev. Proc. 2003–76

SECTION 1. PURPOSE

This revenue procedure updates Rev.
Proc. 2002–61, 2002–2 C.B. 616, by
providing optional standard mileage rates
for employees, self-employed individuals,
or other taxpayers to use in computing the
deductible costs of operating an automo-
bile for business, charitable, medical, or
moving expense purposes. This revenue
procedure also provides rules under which

the amount of ordinary and necessary
expenses of local travel or transportation
away from home that are paid or incurred
by an employee will be deemed substan-
tiated under § 1.274–5 of the Income Tax
Regulations if a payor (the employer, its
agent, or a third party) provides a mileage
allowance under a reimbursement or other
expense allowance arrangement to pay for
the expenses. Use of a method of substan-
tiation described in this revenue procedure
is not mandatory and a taxpayer may use
actual allowable expenses if the taxpayer
maintains adequate records or other suffi-
cient evidence for proper substantiation.

SECTION 2. SUMMARY OF
STANDARD MILEAGE RATES

.01 Standard mileage rates.

(1) Business (section 5 below) 37.5 cents per mile

(2) Charitable (section 7 below) 14 cents per mile

(3) Medical and moving (section 7 below) 14 cents per mile

.02 Determination of standard mileage
rates. The business, medical, and mov-
ing standard mileage rates reflected in this
revenue procedure are based on an annual
study of the fixed and variable costs of op-
erating an automobile conducted on behalf
of the Internal Revenue Service by an inde-
pendent contractor, and the charitable stan-
dard mileage rate is provided in § 170(i) of
the Internal Revenue Code.

SECTION 3. BACKGROUND AND
CHANGES

.01 Section 162(a) allows a deduction
for all the ordinary and necessary expenses
paid or incurred during the taxable year
in carrying on any trade or business. Un-
der that provision, an employee or self-em-
ployed individual may deduct the cost of
operating an automobile to the extent that
it is used in a trade or business. However,

under § 262, no portion of the cost of op-
erating an automobile that is attributable to
personal use is deductible.

.02 Section 274(d) provides, in part,
that no deduction shall be allowed under
§ 162 with respect to any listed property
(as defined in § 280F(d)(4) to include pas-
senger automobiles and any other property
used as a means of transportation) unless
the taxpayer complies with certain sub-
stantiation requirements. Section 274(d)
further provides that regulations may pre-
scribe that some or all of the substantiation
requirements do not apply to an expense
that does not exceed an amount prescribed
by the regulations.

.03 Section 1.274–5(j), in part, grants
the Commissioner of Internal Revenue
the authority to establish a method under
which a taxpayer may use mileage rates
to substantiate, for purposes of § 274(d),
the amount of the ordinary and necessary
expenses of using a vehicle for local trans-
portation and transportation to, from, and

at the destination while traveling away
from home.

.04 Section 1.274–5(g), in part, grants
the Commissioner the authority to pre-
scribe rules relating to mileage allowances
for ordinary and necessary expenses of
using a vehicle for local transportation
and transportation to, from, and at the
destination while traveling away from
home. Pursuant to this grant of authority,
the Commissioner may prescribe rules
under which the allowances, if in accor-
dance with reasonable business practice,
will be regarded as (1) equivalent to sub-
stantiation, by adequate records or other
sufficient evidence, of the amount of the
travel and transportation expenses for pur-
poses of § 1.274–5(c), and (2) satisfying
the requirements of an adequate account-
ing to the employer of the amount of the
expenses for purposes of § 1.274–5(f).
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.05 Section 62(a)(2)(A) allows an em-
ployee, in determining adjusted gross in-
come, a deduction for the expenses al-
lowed by Part VI (§ 161 and following),
subchapter B, chapter 1 of the Code, paid
or incurred by the employee in connection
with the performance of services as an em-
ployee under a reimbursement or other ex-
pense allowance arrangement with a payor.

.06 Section 62(c) provides that an ar-
rangement will not be treated as a reim-
bursement or other expense allowance ar-
rangement for purposes of § 62(a)(2)(A) if
it—

(1) does not require the employee to
substantiate the expenses covered by the
arrangement to the payor, or

(2) provides the employee with the
right to retain any amount in excess of
the substantiated expenses covered under
the arrangement. Section 62(c) further
provides that the substantiation require-
ments described therein shall not apply to
any expense to the extent that, under the
grant of regulatory authority prescribed in
§ 274(d), the Commissioner has provided
that substantiation is not required for the
expense.

.07 Under § 1.62–2(c)(1), a reim-
bursement or other expense allowance
arrangement satisfies the requirements of
§ 62(c) if it meets the requirements of
business connection, substantiation, and
returning amounts in excess of expenses
as specified in the regulations. Section
1.62–2(e)(2) specifically provides that
substantiation of certain business ex-
penses in accordance with rules prescribed
under the authority of § 1.274–5(g) will
be treated as substantiation of the amount
of the expenses for purposes of § 1.62–2.
Under § 1.62–2(f)(2), the Commissioner
may prescribe rules under which an ar-
rangement providing mileage allowances
will be treated as satisfying the require-
ment of returning amounts in excess of
expenses, even though the arrangement
does not require the employee to return
the portion of the allowance that relates
to miles of travel substantiated and that
exceeds the amount of the employee’s ex-
penses deemed substantiated pursuant to
rules prescribed under § 274(d), provided
the allowance is reasonably calculated not
to exceed the amount of the employee’s
expenses or anticipated expenses and the
employee is required to return any portion

of the allowance that relates to miles of
travel not substantiated.

.08 Section 1.62–2(h)(2)(i)(B) provides
that if a payor pays a mileage allowance
under an arrangement that meets the re-
quirements of § 1.62–2(c)(1), the portion,
if any, of the allowance that relates to
miles of travel substantiated in accordance
with § 1.62–2(e), that exceeds the amount
of the employee’s expenses deemed
substantiated for the travel pursuant to
rules prescribed under § 274(d) and
§ 1.274–5(g), and that the employee is not
required to return, is subject to withhold-
ing and payment of employment taxes.
See §§ 31.3121(a)–3, 31.3231(e)–1(a)(5),
31.3306(b)–2, and 31.3401(a)–4 of the
Employment Tax Regulations. Because
the employee is not required to return this
excess portion, the reasonable period of
time provisions of § 1.62–2(g) (relating to
the return of excess amounts) do not apply
to this excess portion.

.09 Under § 1.62–2(h)(2)(i)(B)(4), the
Commissioner may, in his or her discre-
tion, prescribe special rules regarding the
timing of withholding and payment of em-
ployment taxes on mileage allowances.

.10 Section 5.06(1) of this revenue pro-
cedure revises the limitation on simultane-
ous use of multiple automobiles to allow a
taxpayer using up to four vehicles simulta-
neously to use the standard mileage rate.

SECTION 4. DEFINITIONS

.01 Standard mileage rate. The term
“standard mileage rate” means the applica-
ble amount provided by the Service for op-
tional use by employees or self-employed
individuals in computing the deductible
costs of operating automobiles (including
vans, pickups, or panel trucks) they own or
lease for business purposes, or by taxpay-
ers in computing the deductible costs of
operating automobiles for charitable, med-
ical, or moving expense purposes.

.02 Transportation expenses. The term
“transportation expenses” means the ex-
penses of operating an automobile for local
travel or transportation away from home.

.03 Mileage allowance. The term
“mileage allowance” means a payment
under a reimbursement or other expense
allowance arrangement that meets the
requirements specified in § 1.62–2(c)(1)
and that is:

(1) paid with respect to the ordinary and
necessary business expenses incurred, or
that the payor reasonably anticipates will
be incurred, by an employee for transporta-
tion expenses in connection with the per-
formance of services as an employee of the
employer,

(2) reasonably calculated not to exceed
the amount of the expenses or the antici-
pated expenses, and

(3) paid at the applicable standard
mileage rate, a flat rate or stated schedule,
or in accordance with any other Ser-
vice-specified rate or schedule.

.04 Flat rate or stated schedule. A
mileage allowance is paid at a flat rate or
stated schedule if it is provided on a uni-
form and objective basis with respect to the
expenses described in section 4.03 of this
revenue procedure. The allowance may
be paid periodically at a fixed rate, at a
cents-per-mile rate, at a variable rate based
on a stated schedule, at a rate that com-
bines any of these rates, or on any other
basis that is consistently applied and in ac-
cordance with reasonable business prac-
tice. Thus, for example, a periodic pay-
ment at a fixed rate to cover the fixed
costs (including depreciation (or lease pay-
ments), insurance, registration and license
fees, and personal property taxes) of driv-
ing an automobile in connection with the
performance of services as an employee of
the employer, coupled with a periodic pay-
ment at a cents-per-mile rate to cover the
operating costs (including gasoline and all
taxes thereon, oil, tires, and routine main-
tenance and repairs) of using an automo-
bile for those purposes, is an allowance
paid at a flat rate or stated schedule. Like-
wise, a periodic payment at a variable rate
based on a stated schedule for different lo-
cales to cover the costs of driving an auto-
mobile in connection with the performance
of services as an employee is an allowance
paid at a flat rate or stated schedule.

SECTION 5. BUSINESS STANDARD
MILEAGE RATE

.01 In general. The standard mileage
rate for transportation expenses is 37.5
cents per mile for all miles of use for
business purposes. The Service will adjust
the business standard mileage rate (to the
extent warranted) annually and prospec-
tively.
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.02 Use of the business standard
mileage rate. A taxpayer may use the
business standard mileage rate with re-
spect to an automobile that is either owned
or leased by the taxpayer. A taxpayer
generally may deduct an amount equal to
either the business standard mileage rate
times the number of business miles trav-
eled or the actual costs (both operating and
fixed) paid or incurred by the taxpayer that
are allocable to traveling those business
miles.

.03 Business standard mileage rate in
lieu of operating and fixed costs. A de-
duction using the standard mileage rate for
business miles is computed on a yearly ba-
sis and is in lieu of all operating and fixed
costs of the automobile allocable to busi-
ness purposes (except as provided in sec-
tion 9.06 of this revenue procedure). Items
such as depreciation (or lease payments),
maintenance and repairs, tires, gasoline
(including all taxes thereon), oil, insur-
ance, and license and registration fees are
included in operating and fixed costs for
this purpose.

.04 Parking fees, tolls, interest, and
taxes. Parking fees and tolls attributable
to use of the automobile for business pur-
poses may be deducted as separate items.
Likewise, interest relating to the purchase
of the automobile as well as state and local
personal property taxes may be deducted
as separate items, but only to the extent al-
lowable under §§ 163 or 164, respectively.
Section 163(h)(2)(A) expressly provides
that interest is nondeductible personal
interest if it is paid or accrued on indebt-
edness properly allocable to the trade or
business of performing services as an
employee. Section 164 expressly provides
that state and local taxes that are paid or
accrued by a taxpayer in connection with
an acquisition or disposition of property
will be treated as part of the cost of the
acquired property or as a reduction in the
amount realized on the disposition of the
property. If the automobile is operated less
than 100 percent for business purposes,
an allocation is required to determine the
business and nonbusiness portion of the
taxes and interest deduction allowable.

.05 Depreciation. For owned automo-
biles placed in service for business pur-
poses, and for which the business standard
mileage rate has been used for any year, de-
preciation will be considered to have been
allowed at the rate of 14 cents per mile for

2000, 15 cents per mile for 2001 and 2002,
and 16 cents per mile for 2003 and 2004,
for those years in which the business stan-
dard mileage rate was used. If actual costs
were used for one or more of those years,
the rates above will not apply to any year in
which the costs were used. The deprecia-
tion described above will reduce the basis
of the automobile (but not below zero) in
determining adjusted basis as required by
§ 1016.

.06 Limitations.
(1) The business standard mileage rate

may not be used to compute the deductible
expenses of (a) automobiles used for hire,
such as taxicabs, or (b) five or more auto-
mobiles owned or leased by a taxpayer and
used simultaneously (such as in fleet oper-
ations).

(2) The business standard mileage rate
may not be used to compute the deductible
business expenses of an automobile leased
by a taxpayer unless the taxpayer uses ei-
ther the business standard mileage rate or a
FAVR allowance (as provided in section 8
of this revenue procedure) to compute the
deductible business expenses of the auto-
mobile for the entire lease period (includ-
ing renewals). For a lease commencing
on or before December 31, 1997, the “en-
tire lease period” means the portion of the
lease period (including renewals) remain-
ing after that date.

(3) The business standard mileage rate
may not be used to compute the deductible
expenses of an automobile for which the
taxpayer has (a) claimed depreciation us-
ing a method other than straight-line for its
estimated useful life, (b) claimed a § 179
deduction, or (c) used the Accelerated Cost
Recovery System (ACRS) under former
§ 168 or the Modified Accelerated Cost
Recovery System (MACRS) under current
§ 168. By using the business standard
mileage rate, the taxpayer has elected to
exclude the automobile (if owned) from
MACRS pursuant to § 168(f)(1). If, after
using the business standard mileage rate,
the taxpayer uses actual costs, the taxpayer
must use straight-line depreciation for the
automobile’s remaining estimated useful
life (subject to the applicable depreciation
deduction limitations under § 280F).

(4) The business standard mileage rate
and this revenue procedure may not be
used to compute the amount of the de-
ductible automobile expenses of an em-
ployee of the United States Postal Service

incurred in performing services involving
the collection and delivery of mail on a ru-
ral route if the employee receives qualified
reimbursements (as defined in § 162(o))
for the expenses. See § 162(o) for the
rules that apply to these qualified reim-
bursements.

SECTION 6. RESERVED

SECTION 7. CHARITABLE,
MEDICAL, AND MOVING STANDARD
MILEAGE RATE

.01 Charitable. Section 170(i) provides
a standard mileage rate of 14 cents per mile
for purposes of computing the charitable
deduction for use of an automobile in con-
nection with rendering gratuitous services
to a charitable organization under § 170.

.02 Medical and moving. The standard
mileage rate is 14 cents per mile for use of
an automobile (a) to obtain medical care
described in § 213, or (b) as part of a move
for which the expenses are deductible un-
der § 217. The Service will adjust the med-
ical and moving expense standard mileage
rates (to the extent warranted) annually and
prospectively.

.03 Charitable, medical, or moving ex-
pense standard mileage rate in lieu of op-
erating expenses. A deduction computed
using the applicable standard mileage rate
for charitable, medical, or moving expense
miles is in lieu of all operating expenses
(including gasoline and oil) of the automo-
bile allocable to those purposes. Costs for
items such as depreciation (or lease pay-
ments), insurance, and license and regis-
tration fees are not deductible, and are not
included in the standard mileage rates.

.04 Parking fees, tolls, interest, and
taxes. Parking fees and tolls attributable
to the use of the automobile for charitable,
medical, or moving expense purposes may
be deducted as separate items. Interest
relating to the purchase of the automobile
and state and local personal property taxes
are not deductible as charitable, medical,
or moving expenses, but they may be
deducted as separate items to the extent al-
lowable under §§ 163 or 164, respectively.

SECTION 8. FIXED AND VARIABLE
RATE ALLOWANCE

.01 In general.
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(1) The ordinary and necessary ex-
penses paid or incurred by an employee
in driving an automobile owned or leased
by the employee in connection with the
performance of services as an employee
of the employer will be deemed substan-
tiated (in an amount determined under
section 9 of this revenue procedure) when
a payor reimburses those expenses with
a mileage allowance using a flat rate or
stated schedule that combines periodic
fixed and variable rate payments that meet
all the requirements of section 8 of this
revenue procedure (a FAVR allowance).

(2) The amount of a FAVR allowance
must be based on data that (a) is derived
from the base locality, (b) reflects retail
prices paid by consumers, and (c) is rea-
sonable and statistically defensible in ap-
proximating the actual expenses employ-
ees receiving the allowance would incur as
owners of the standard automobile.

.02 Definitions.
(1) FAVR allowance. A FAVR al-

lowance includes periodic fixed payments
and periodic variable payments. A payor
may maintain more than one FAVR al-
lowance. A FAVR allowance that uses the
same payor, standard automobile (or an
automobile of the same make and model
that is comparably equipped), retention
period, and business use percentage is con-
sidered one FAVR allowance, even though
other features of the allowance may vary.
A FAVR allowance also includes any op-
tional high mileage payments; however,
optional high mileage payments are in-
cluded in the employee’s gross income,
are reported as wages or other compen-
sation on the employee’s Form W–2, and
are subject to withholding and payment
of employment taxes when paid. See
section 9.05 of this revenue procedure.
An optional high mileage payment covers
the additional depreciation for a standard
automobile attributable to business miles
driven and substantiated by the employee
for a calendar year in excess of the annual
business mileage for that year. If an em-
ployee is covered by the FAVR allowance
for less than the entire calendar year, the
annual business mileage may be prorated
on a monthly basis for purposes of the
preceding sentence.

(2) Periodic fixed payment. A periodic
fixed payment covers the projected fixed
costs (including depreciation (or lease pay-
ments), insurance, registration and license
fees, and personal property taxes) of driv-
ing the standard automobile in connection
with the performance of services as an em-
ployee of the employer in a base locality,
and must be paid at least quarterly. A pe-
riodic fixed payment may be computed by
(a) dividing the total projected fixed costs
of the standard automobile for all years
of the retention period, determined at the
beginning of the retention period, by the
number of periodic fixed payments in the
retention period, and (b) multiplying the
resulting amount by the business use per-
centage.

(3) Periodic variable payment. A peri-
odic variable payment covers the projected
operating costs (including gasoline and all
taxes thereon, oil, tires, and routine main-
tenance and repairs) of driving a standard
automobile in connection with the perfor-
mance of services as an employee of the
employer in a base locality, and must be
paid at least quarterly. The rate of a pe-
riodic variable payment for a computation
period may be computed by dividing the
total projected operating costs for the stan-
dard automobile for the computation pe-
riod, determined at the beginning of the
computation period, by the computation
period mileage. A computation period can
be any period of a year or less. Compu-
tation period mileage is the total mileage
(business and personal) a payor reason-
ably projects a standard automobile will
be driven during a computation period and
equals the retention mileage divided by the
number of computation periods in the re-
tention period. For each business mile sub-
stantiated by the employee for the com-
putation period, the periodic variable pay-
ment must be paid at a rate that does not ex-
ceed the rate for that computation period.

(4) Base locality. A base locality is the
particular geographic locality or region of
the United States in which the costs of driv-
ing an automobile in connection with the
performance of services as an employee of
the employer are generally paid or incurred
by the employee. Thus, for purposes of de-
termining the amount of fixed costs, the

base locality is generally the geographic
locality or region in which the employee
resides. For purposes of determining the
amount of operating costs, the base local-
ity is generally the geographic locality or
region in which the employee drives the
automobile in connection with the perfor-
mance of services as an employee of the
employer.

(5) Standard automobile. A standard
automobile is the automobile selected by
the payor on which a specific FAVR al-
lowance is based.

(6) Standard automobile cost. The stan-
dard automobile cost for a calendar year
may not exceed 95 percent of the sum of
(a) the retail dealer invoice cost of the stan-
dard automobile in the base locality, and
(b) state and local sales or use taxes appli-
cable on the purchase of the automobile.
Further, the standard automobile cost may
not exceed $28,100.

(7) Annual mileage. Annual mileage is
the total mileage (business and personal)
a payor reasonably projects a standard au-
tomobile will be driven during a calendar
year. Annual mileage equals the annual
business mileage divided by the business
use percentage.

(8) Annual business mileage. Annual
business mileage is the mileage a payor
reasonably projects a standard automobile
will be driven by an employee in connec-
tion with the performance of services as an
employee of the employer during the cal-
endar year, but may not be less than 6,250
miles for a calendar year. Annual business
mileage equals the annual mileage multi-
plied by the business use percentage.

(9) Business use percentage. A busi-
ness use percentage is determined by
dividing the annual business mileage by
the annual mileage. The business use
percentage may not exceed 75 percent.
In lieu of demonstrating the reasonable-
ness of the business use percentage based
on records of total mileage and business
mileage driven by the employees annually,
a payor may use a business use percentage
that is less than or equal to the following
percentages for a FAVR allowance that
is paid for the following annual business
mileage:
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Annual business mileage Business use percentage

6,250 or more but less than 10,000 45 percent

10,000 or more but less than 15,000 55 percent

15,000 or more but less than 20,000 65 percent

20,000 or more 75 percent

(10) Retention period. A retention pe-
riod is the period in calendar years selected
by the payor during which the payor ex-
pects an employee to drive a standard auto-
mobile in connection with the performance
of services as an employee of the employer
before the automobile is replaced. The

period may not be less than two calendar
years.

(11) Retention mileage. Retention
mileage is the annual mileage multiplied
by the number of calendar years in the
retention period.

(12) Residual value. The residual value
of a standard automobile is the projected

amount for which it could be sold at the
end of the retention period after being
driven the retention mileage. The Ser-
vice will accept the following safe harbor
residual values for a standard automobile
computed as a percentage of the standard
automobile cost:

Retention period Residual value

2-year 70 percent

3-year 60 percent

4-year 50 percent

.03 FAVR allowance in lieu of operating
and fixed costs.

(1) A reimbursement computed using
a FAVR allowance is in lieu of the em-
ployee’s deduction of all the operating and
fixed costs paid or incurred by an em-
ployee in driving the automobile in con-
nection with the performance of services
as an employee of the employer, except
as provided in section 9.06 of this rev-
enue procedure. Items such as deprecia-
tion (or lease payments), maintenance and
repairs, tires, gasoline (including all taxes
thereon), oil, insurance, license and reg-
istration fees, and personal property taxes
are included in operating and fixed costs
for this purpose.

(2) Parking fees and tolls attributable
to an employee driving the standard au-
tomobile in connection with the perfor-
mance of services as an employee of the
employer are not included in fixed and op-
erating costs and may be deducted as sep-
arate items. Similarly, interest relating to
the purchase of the standard automobile
may be deducted as a separate item, but
only to the extent that the interest is an al-
lowable deduction under § 163.

.04 Depreciation.
(1) A FAVR allowance may not be paid

with respect to an automobile for which the
employee has (a) claimed depreciation us-
ing a method other than straight-line for its

estimated useful life, (b) claimed a § 179
deduction, or (c) used the Accelerated Cost
Recovery System (ACRS) under former
§ 168 or the Modified Accelerated Cost
Recovery System (MACRS) under current
§ 168. If an employee uses actual costs for
an owned automobile that has been cov-
ered by a FAVR allowance, the employee
must use straight-line depreciation for the
automobile’s remaining estimated useful
life (subject to the applicable depreciation
deduction limitations under § 280F).

(2) Except as provided in section
8.04(3) of this revenue procedure, the total
amount of the depreciation component for
the retention period taken into account in
computing the periodic fixed payments
for that retention period may not exceed
the excess of the standard automobile cost
over the residual value of the standard
automobile. In addition, the total amount
of the depreciation component may not
exceed the sum of the annual § 280F
limitations on depreciation (in effect at
the beginning of the retention period) that
apply to the standard automobile during
the retention period.

(3) If the depreciation component of pe-
riodic fixed payments exceeds the limi-
tations in section 8.04(2) of this revenue
procedure, that section will be treated as
satisfied in any year during which the to-
tal annual amount of the periodic fixed

payments and the periodic variable pay-
ments made to an employee driving 80
percent of the annual business mileage of
the standard automobile does not exceed
the amount obtained by multiplying 80
percent of the annual business mileage of
the standard automobile by the applicable
business standard mileage rate for that year
(under section 5.01 of the applicable rev-
enue procedure).

(4) The depreciation included in each
periodic fixed payment portion of a FAVR
allowance paid with respect to an automo-
bile will reduce the basis of the automo-
bile (but not below zero) in determining
adjusted basis as required by § 1016. See
section 8.07(2) of this revenue procedure
for the requirement that the employer re-
port the depreciation component of a peri-
odic fixed payment to the employee.

.05 FAVR allowance limitations.
(1) A FAVR allowance may be paid

only to an employee who substantiates to
the payor for a calendar year at least 5,000
miles driven in connection with the perfor-
mance of services as an employee of the
employer or, if greater, 80 percent of the
annual business mileage of that FAVR al-
lowance. If the employee is covered by
the FAVR allowance for less than the entire
calendar year, these limits may be prorated
on a monthly basis.
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(2) A FAVR allowance may not be
paid to a control employee (as defined
in § 1.61–21(f)(5) and (6), excluding
the $100,000 limitation in paragraph
(f)(5)(iii)).

(3) An employer may not pay a FAVR
allowance if at any time during a calendar
year a majority of the employees covered
by the FAVR allowance are management
employees.

(4) An employer may not pay a FAVR
allowance unless at all times during a
calendar year at least five employees of
the employer are covered by one or more
FAVR allowances.

(5) A FAVR allowance may be paid
only with respect to an automobile (a)
owned or leased by the employee receiv-
ing the payment, (b) the cost of which,
when new, is at least 90 percent of the
standard automobile cost taken into ac-
count for purposes of determining the
FAVR allowance for the first calendar year
the employee receives the allowance with
respect to that automobile, and (c) the
model year of which does not differ from
the current calendar year by more than the
number of years in the retention period.

(6) A FAVR allowance may not be paid
with respect to an automobile leased by
an employee for which the employee has
used actual expenses to compute the de-
ductible business expenses of the automo-
bile for any year during the entire lease pe-
riod. For a lease commencing on or be-
fore December 31, 1997, the “entire lease
period” means the portion of the lease pe-
riod (including renewals) remaining after
that date.

(7) The insurance cost component of
a FAVR allowance must be based on the
rates charged in the base locality for in-
surance coverage on the standard automo-
bile during the current calendar year with-
out taking into account rate-increasing fac-
tors such as poor driving records or young
drivers.

(8) A FAVR allowance may be paid
only to an employee whose insurance cov-
erage limits on the automobile with respect
to which the FAVR allowance is paid are at
least equal to the insurance coverage lim-
its used to compute the periodic fixed pay-
ment under that FAVR allowance.

.06 Employee reporting. Within 30
days after an employee’s automobile is
initially covered by a FAVR allowance,
or is again covered by a FAVR allowance

if coverage has lapsed, the employee by
written declaration must provide the payor
with the following information: (a) the
make, model, and year of the employee’s
automobile, (b) written proof of the insur-
ance coverage limits on the automobile,
(c) the odometer reading of the automo-
bile, (d) if owned, the purchase price of
the automobile or, if leased, the price at
which the automobile is ordinarily sold by
retailers (the gross capitalized cost of the
automobile), and (e) if owned, whether
the employee has claimed depreciation
with respect to the automobile using any
of the depreciation methods prohibited by
section 8.04(1) of this revenue procedure
or, if leased, whether the employee has
computed deductible business expenses
with respect to the automobile using actual
expenses. The information described in
(a), (b), and (c) of the preceding sentence
also must be supplied by the employee
to the payor within 30 days after the be-
ginning of each calendar year that the
employee’s automobile is covered by a
FAVR allowance.

.07 Payor recordkeeping and reporting.
(1) The payor or its agent must main-

tain written records setting forth (a) the
statistical data and projections on which
the FAVR allowance payments are based,
and (b) the information provided by the
employees pursuant to section 8.06 of this
revenue procedure.

(2) Within 30 days of the end of each
calendar year, the employer must pro-
vide each employee covered by a FAVR
allowance during that year with a state-
ment that, for automobile owners, lists
the amount of depreciation included in
each periodic fixed payment portion of the
FAVR allowance paid during that calen-
dar year and explains that by receiving a
FAVR allowance the employee has elected
to exclude the automobile from MACRS
pursuant to § 168(f)(1). For automobile
lessees, the statement must explain that
by receiving the FAVR allowance the em-
ployee may not compute the deductible
business expenses of the automobile using
actual expenses for the entire lease period
(including renewals). For a lease com-
mencing on or before December 31, 1997,
the “entire lease period” means the portion
of the lease period (including renewals)
remaining after that date.

.08 Failure to meet section 8 require-
ments. If an employee receives a mileage

allowance that fails to meet one or more
of the requirements of section 8 of this
revenue procedure, the employee may not
be treated as covered by any FAVR al-
lowance of the payor during the period of
the failure. Nevertheless, the expenses to
which that mileage allowance relates may
be deemed substantiated using the method
described in sections 5, 9.01(1), and 9.02
of this revenue procedure to the extent the
requirements of those sections are met.

SECTION 9. APPLICATION

.01 If a payor pays a mileage allowance
in lieu of reimbursing actual transportation
expenses incurred or to be incurred by an
employee, the amount of the expenses that
is deemed substantiated to the payor is ei-
ther:

(1) for any mileage allowance other
than a FAVR allowance, the lesser of the
amount paid under the mileage allowance
or the applicable standard mileage rate
in section 5.01 of this revenue procedure
multiplied by the number of business
miles substantiated by the employee; or

(2) for a FAVR allowance, the amount
paid under the FAVR allowance less the
sum of (a) any periodic variable rate pay-
ment that relates to miles in excess of the
business miles substantiated by the em-
ployee and that the employee fails to re-
turn to the payor although required to do
so, (b) any portion of a periodic fixed pay-
ment that relates to a period during which
the employee is treated as not covered by
the FAVR allowance and that the employee
fails to return to the payor although re-
quired to do so, and (c) any optional high
mileage payments.

.02 If the amount of transportation ex-
penses is deemed substantiated under the
rules provided in section 9.01 of this rev-
enue procedure, and the employee actually
substantiates to the payor the elements of
time, place (or use), and business purpose
of the transportation expenses in accor-
dance with paragraphs (b)(2) (travel away
from home), (b)(6) (listed property, which
includes passenger automobiles and any
other property used as a means of trans-
portation), and (c) of § 1.274–5, the em-
ployee is deemed to satisfy the adequate
accounting requirements of § 1.274–5(f),
as well as the requirement to substantiate
by adequate records or other sufficient ev-
idence for purposes of § 1.274–5(c). See
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§ 1.62–2(e)(1) for the rule that an arrange-
ment must require business expenses to be
substantiated to the payor within a reason-
able period of time.

.03 An arrangement providing mileage
allowances will be treated as satisfying the
requirement of § 1.62–2(f)(2) with respect
to returning amounts in excess of expenses
as follows:

(1) For a mileage allowance other than
a FAVR allowance, the requirement to re-
turn excess amounts will be treated as sat-
isfied if the employee is required to return
within a reasonable period of time (as de-
fined in § 1.62–2(g)) any portion of the
allowance that relates to miles of travel
not substantiated by the employee, even
though the arrangement does not require
the employee to return the portion of the
allowance that relates to the miles of travel
substantiated and that exceeds the amount
of the employee’s expenses deemed sub-
stantiated. For example, assume a payor
provides an employee an advance mileage
allowance of $80 based on an anticipated
200 business miles at 40 cents per mile (at
a time when the applicable business stan-
dard mileage rate is 37.5 cents per mile),
and the employee substantiates 120 busi-
ness miles. The requirement to return ex-
cess amounts will be treated as satisfied if
the employee is required to return the por-
tion of the allowance that relates to the 80
unsubstantiated business miles ($32) even
though the employee is not required to re-
turn the portion of the allowance ($3) that
exceeds the amount of the employee’s ex-
penses deemed substantiated under section
9.01 of this revenue procedure ($45) for the
120 substantiated business miles. How-
ever, the $3 excess portion of the allowance
is treated as paid under a nonaccountable
plan as discussed in section 9.05.

(2) For a FAVR allowance, the re-
quirement to return excess amounts will
be treated as satisfied if the employee
is required to return within a reasonable
period of time (as defined in § 1.62–2(g)),
(a) the portion (if any) of the periodic
variable payment received that relates
to miles in excess of the business miles
substantiated by the employee, and (b)
the portion (if any) of a periodic fixed
payment that relates to a period during
which the employee was not covered by
the FAVR allowance.

.04 An employee is not required to in-
clude in gross income the portion of a

mileage allowance received from a payor
that is less than or equal to the amount
deemed substantiated under section 9.01
of this revenue procedure, provided the
employee substantiates in accordance with
section 9.02. See § 1.274–5(f)(2)(i). In
addition, that portion of the allowance is
treated as paid under an accountable plan,
is not reported as wages or other compen-
sation on the employee’s Form W–2, and
is exempt from withholding and payment
of employment taxes. See §§ 1.62–2(c)(2)
and (c)(4).

.05 An employee is required to in-
clude in gross income only the portion
of a mileage allowance received from a
payor that exceeds the amount deemed
substantiated under section 9.01 of this
revenue procedure, provided the employee
substantiates in accordance with sec-
tion 9.02 of this revenue procedure. See
§ 1.274–5(f)(2)(ii). In addition, the excess
portion of the allowance is treated as paid
under a nonaccountable plan, is reported
as wages or other compensation on the
employee’s Form W–2, and is subject to
withholding and payment of employment
taxes. See §§ 1.62–2(c)(3)(ii), (c)(5), and
(h)(2)(i)(B).

.06 Substantiated expenses less than
employee’s expenses.

(1) Except as otherwise provided in
section 9.06(2) of this revenue procedure
with respect to leased automobiles, if the
amount of the expenses deemed substan-
tiated under the rules provided in section
9.01 of this revenue procedure is less than
the amount of the employee’s business
transportation expenses, the employee
may claim an itemized deduction for
the amount by which the business trans-
portation expenses exceed the amount
that is deemed substantiated, provided
the employee substantiates all the busi-
ness transportation expenses, includes
on Form 2106, Employee Business Ex-
penses, the deemed substantiated portion
of the mileage allowance received from
the payor, and includes in gross income
the portion (if any) of the mileage al-
lowance received from the payor that
exceeds the amount deemed substantiated.
See § 1.274–5(f)(2)(iii). However, for
purposes of claiming this itemized deduc-
tion, substantiation of the amount of the
expenses is not required if the employee
is claiming a deduction that is equal to or
less than the applicable standard mileage

rate multiplied by the number of business
miles substantiated by the employee minus
the amount deemed substantiated under
section 9.01 of this revenue procedure.
The itemized deduction is subject to the
2-percent floor on miscellaneous itemized
deductions provided in § 67.

(2) An employee whose business trans-
portation expenses with respect to a leased
automobile are deemed substantiated un-
der section 9.01(1) of this revenue proce-
dure (relating to an allowance other than
a FAVR allowance) may not claim a de-
duction based on actual expenses unless
the employee does so consistently begin-
ning with the first business use of the au-
tomobile after December 31, 1997. How-
ever, an employee whose business trans-
portation expenses with respect to a leased
automobile are deemed substantiated un-
der section 9.01(2) of this revenue proce-
dure (relating to a FAVR allowance) may
not claim a deduction based on actual ex-
penses.

.07 An employee may deduct an
amount computed pursuant to section
5.01 of this revenue procedure only as
an itemized deduction. This itemized
deduction is subject to the 2-percent floor
on miscellaneous itemized deductions
provided in § 67.

.08 A self-employed individual may
deduct an amount computed pursuant to
section 5.01 of this revenue procedure in
determining adjusted gross income under
§ 62(a)(1).

.09 If a payor’s reimbursement or
other expense allowance arrangement ev-
idences a pattern of abuse of the rules of
§ 62(c) and the regulations thereunder, all
payments under the arrangement will be
treated as made under a nonaccountable
plan. Thus, the payments are included in
the employee’s gross income, are reported
as wages or other compensation on the
employee’s Form W–2, and are subject to
withholding and payment of employment
taxes. See §§ 1.62–2(c)(3), (c)(5), and
(h)(2).

SECTION 10. WITHHOLDING AND
PAYMENT OF EMPLOYMENT TAXES

.01 The portion of a mileage allowance
(other than a FAVR allowance), if any,
that relates to the miles of business travel
substantiated and that exceeds the amount
deemed substantiated for those miles
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under section 9.01(1) of this revenue
procedure is subject to withholding and
payment of employment taxes. See
§ 1.62–2(h)(2)(i)(B).

(1) In the case of a mileage allowance
paid as a reimbursement, the excess de-
scribed in section 10.01 of this revenue
procedure is subject to withholding and
payment of employment taxes in the pay-
roll period in which the payor reimburses
the expenses for the business miles sub-
stantiated. See § 1.62–2(h)(2)(i)(B)(2).

(2) In the case of a mileage allowance
paid as an advance, the excess described
in section 10.01 of this revenue procedure
is subject to withholding and payment of
employment taxes no later than the first
payroll period following the payroll period
in which the business miles with respect
to which the advance was paid are sub-
stantiated. See § 1.62–2(h)(2)(i)(B)(3). If
some or all of the business miles with re-
spect to which the advance was paid are not
substantiated within a reasonable period
of time and the employee does not return
the portion of the allowance that relates to
those miles within a reasonable period of
time, the portion of the allowance that re-
lates to those miles is subject to withhold-
ing and payment of employment taxes no
later than the first payroll period follow-
ing the end of the reasonable period. See
§ 1.62–2(h)(2)(i)(A).

(3) In the case of a mileage allowance
that is not computed on the basis of a fixed
amount per mile of travel (for example, a
mileage allowance that combines periodic
fixed and variable rate payments, but that
does not satisfy the requirements of sec-
tion 8 of this revenue procedure), the payor
must compute periodically (no less fre-
quently than quarterly) the amount, if any,
that exceeds the amount deemed substanti-
ated under section 9.01(1) of this revenue

procedure by comparing the total mileage
allowance paid for the period to the ap-
plicable standard mileage rate in section
5.01 of this revenue procedure multiplied
by the number of business miles substanti-
ated by the employee for the period. Any
excess is subject to withholding and pay-
ment of employment taxes no later than the
first payroll period following the payroll
period in which the excess is computed.
See § 1.62–2(h)(2)(i)(B)(4).

(4) For example, assume an employer
pays its employees a mileage allowance at
a rate of 40 cents per mile (when the busi-
ness standard mileage rate is 37.5 cents per
mile). The employer does not require the
return of the portion of the allowance that
exceeds the business standard mileage rate
for the business miles substantiated (2.5
cents). In June, the employer advances an
employee $200 for 500 miles to be traveled
during the month. In July, the employee
substantiates to the employer 400 business
miles traveled in June and returns $40 to
the employer for the 100 business miles not
traveled. The amount deemed substanti-
ated for the 400 miles traveled is $150 and
the employee is not required to return $10.
No later than the first payroll period fol-
lowing the payroll period in which the 400
business miles traveled are substantiated,
the employer must withhold and pay em-
ployment taxes on $10.

.02 The portion of a FAVR allowance,
if any, that exceeds the amount deemed
substantiated for those miles under section
9.01(2) of this revenue procedure is sub-
ject to withholding and payment of em-
ployment taxes. See § 1.62–2(h)(2)(i)(B).

(1) Any periodic variable rate payment
that relates to miles in excess of the busi-
ness miles substantiated by the employee
and that the employee fails to return within

a reasonable period, or any portion of a pe-
riodic fixed payment that relates to a pe-
riod during which the employee is treated
as not covered by the FAVR allowance and
that the employee fails to return within a
reasonable period, is subject to withhold-
ing and payment of employment taxes no
later than the first payroll period follow-
ing the end of the reasonable period. See
§ 1.62–2(h)(2)(i)(A).

(2) Any optional high mileage payment
is subject to withholding and payment of
employment taxes when paid.

SECTION 11. EFFECT ON OTHER
DOCUMENTS

Rev. Proc. 2002–61, 2002–2 C.B. 616,
is superseded for mileage allowances that
are paid both (1) to an employee on or af-
ter January 1, 2004, and (2) with respect to
transportation expenses paid or incurred by
the employee on or after January 1, 2004.
Rev. Proc. 2002–61 is also superseded for
purposes of computing the amount allow-
able as a deduction for transportation ex-
penses paid or incurred on or after January
1, 2004.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Christian Wood of the Office
of Associate Chief Counsel (Income Tax
and Accounting). For further information
regarding this revenue procedure, con-
tact Mr. Wood at (202) 622–4930 (not a
toll-free call).
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Part IV. Items of General Interest
Notice of Proposed Rulemaking
by Cross-Reference to Temporary
Regulations and Notice of Public
Hearing

Limitation on Use of the
Nonaccrual-Experience Method
of Accounting Under Section
448(d)(5)

REG–141402–02

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions and notice of public hearing.

SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9090) relating to the use of the
nonaccrual-experience method of ac-
counting by taxpayers using an accrual
method of accounting and performing
services. The text of those regulations
also serves as the text of these proposed
regulations. This document also provides
notice of a public hearing on these pro-
posed regulations.

DATES: Written or electronic comments
must be received by December 3, 2003.
Outlines of topics to be discussed at the
public hearing scheduled for December 10,
2003, at 10 a.m. must be received by
November 19, 2003.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–141402–02),
room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions may
be hand-delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG–141402–02),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively, tax-
payers may submit electronic com-
ments directly to the IRS Internet site
at http://www.irs.gov/regs. The public
hearing will be held in the IRS Audito-
rium of the Internal Revenue Building,

1111 Constitution Avenue, NW, Washing-
ton, DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Terrance McWhorter,
202–622–4970; concerning submis-
sions of comments, Treena Garrett,
202–622–3401 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information contained
in this notice of proposed rulemaking has
been submitted to the Office of Manage-
ment and Budget for review in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and Budget,
Attn: Desk Officer for the Department
of the Treasury, Office of Information
and Regulatory Affairs, Washington,
DC 20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, W:CAR:MP:T:T:SP,
Washington, DC 20224. Comments on
the collection of information should be re-
ceived by November 3, 2003. Comments
are specifically requested concerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be en-
hanced;

How the burden of complying with the
proposed collection of information may be
minimized, including through the appli-
cation of automated collection techniques
or other forms of information technology;
and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of service to provide information.

The collection of information in this
proposed regulation is in §1.448–2T. This
information is required to verify that an
alternative nonaccrual-experience method

of accounting selected and used by a tax-
payer to compute the amount of its other-
wise accruable income that will not be col-
lected will, based on the taxpayer’s expe-
rience, accurately reflect the amount of in-
come that the taxpayer will not collect and
will clearly reflect the taxpayer’s experi-
ence under section 448(d)(5) of the Inter-
nal Revenue Code. The collection of in-
formation is mandatory. The likely record-
keepers are business or other for-profit in-
stitutions, and small businesses or organi-
zations.

Estimated total annual recordkeeping
burden: 24,000 hours.

The estimated annual burden per
recordkeeper varies from 1 to 5 hours,
depending on individual circumstances,
with an estimated average of 3 hours.

Estimated number of recordkeepers:
8,000.

An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number assigned by the Of-
fice of Management and Budget.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

Background and Explanation of
Provisions

Section 448(d)(5) was added to the
Code by section 801 of the Tax Reform
Act of 1986 (Public Law 99–514, 100 Stat.
2085) and was amended by section 403 of
the Job Creation and Worker Assistance
Act of 2002 (Public Law 107–147, 116
Stat. 21) (the 2002 Act), effective for
taxable years ending after March 9, 2002.
Temporary regulations in this issue of the
Bulletin revise §1.448–2T of part 1 of title
26 of the Code of Federal Regulations.
Those regulations pertain to the nonac-
crual of certain amounts by taxpayers
using an accrual method of accounting
and performing services. The text of those
regulations also serves as the text of these
proposed regulations. The preamble to the
temporary regulations explains the amend-
ments and these proposed regulations.
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Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regu-
latory assessment is not required. It also
has been determined that section 553(b)
of the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. It is hereby certified that the
collection of information in these regula-
tions will not have a significant economic
impact on a substantial number of small
entities. This certification is based upon
the fact that, as previously noted, the es-
timated burden associated with the infor-
mation collection averages three hours per
respondent. Moreover, for taxpayers who
are eligible to use these regulations and
who follow these regulations, any burden
imposed on taxpayers due to the collection
of information in these regulations will be
outweighed by the benefit taxpayers will
receive by accruing less income than oth-
erwise would be required. Therefore, a
Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C. chap-
ter 6) is not required. Pursuant to section
7805(f) of the Internal Revenue Code, this
notice of proposed rulemaking will be sub-
mitted to the Chief Counsel for Advocacy
of the Small Business Administration for
comment on its impact.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments
(a signed original and eight (8) copies)
or electronic comments that are submitted
timely to the IRS. The IRS and Treasury
Department specifically request comments
on the clarity of the proposed rule and how
it may be made easier to understand. All
comments will be available for public in-
spection and copying.

A public hearing has been scheduled for
December 10, 2003, beginning at 10 a.m.
in the IRS Auditorium of the Internal Rev-
enue Building, 1111 Constitution Avenue,
NW, Washington, DC. Due to building se-
curity procedures, visitors must enter at the
Constitution Avenue entrance. In addition,

all visitors must present photo identifica-
tion to enter the building. Because of ac-
cess restrictions, visitors will not be ad-
mitted beyond the immediate entrance area
more than 30 minutes before the hearing
starts. For information about having your
name placed on the building access list to
attend the hearing, see the “FOR FUR-
THER INFORMATION CONTACT” sec-
tion of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit electronic or written comments and
an outline of the topics to be discussed and
the time to be devoted to each topic (signed
original and eight (8) copies) by November
19, 2003.

A period of 10 minutes will be allot-
ted to each person for making comments.
An agenda showing the scheduling of the
speakers will be prepared after the deadline
for receiving outlines has passed. Copies
of the agenda will be available free of
charge at the hearing.

Drafting Information

The principal author of these regula-
tions is Terrance McWhorter, Office of As-
sociate Chief Counsel (Income Tax and
Accounting). However, other personnel
from the IRS and Treasury Department
participated in their development.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.448–2 is added as

follows:

§1.448–2 Nonaccrual of certain amounts
by service providers.

[The text of proposed §1.448–2 is the
same as the text of §1.448–2T published
elsewhere in this issue of the Bulletin.]

Judith B. Tomaso,
Acting Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on September 3,
2003, 8:45 a.m., and published in the issue of the Federal
Register for September 4, 2003, 68 F.R. 52543)

Notice of Proposed Rulemaking
by Cross-Reference to Temporary
Regulations

Guidance Under Section 1502;
Application of Section 108 to
Members of a Consolidated
Group

REG–132760–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions.

SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9089) that govern the application of
section 108 when a member of a consol-
idated group realizes discharge of indebt-
edness income. The text of those regula-
tions also serves as the text of these pro-
posed regulations.

DATES: Written or electronic comments
must be received by December 3, 2003.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–132760–03),
room 5203, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG–132760–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Alternatively, taxpayers may
submit comments electronically directly to
the IRS Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Amber Renee Cook or Marie
C. Milnes-Vasquez at (202) 622–7530;
concerning submission of comments,
Treena Garrett at (202) 622–3401 (not
toll-free numbers).
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SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations (T.D. 9089) in
this issue of the Bulletin amend the In-
come Tax Regulations (26 CFR 1) relat-
ing to section 1502. The temporary regula-
tions govern the application of section 108
when a member of a consolidated group
realizes discharge of indebtedness income.
The text of those regulations also serves as
the text of these proposed regulations. The
preamble to the temporary regulations ex-
plains the amendments.

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866. Therefore, a regula-
tory assessment is not required. Further,
it is hereby certified that these regulations
will not have a significant economic im-
pact on a substantial number of small enti-
ties. This certification is based on the fact
that these regulations will primarily affect
affiliated groups of corporations that have
elected to file consolidated returns, which
tend to be larger businesses. Moreover, the
number of taxpayers affected and the av-
erage burden are minimal. Accordingly, a
Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C. chap-
ter 6) is not required. Pursuant to section
7805(f) of the Internal Revenue Code, this
notice of proposed rulemaking will be sub-
mitted to the Chief Counsel for Advocacy
of the Small Business Administration for
comment on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written (a signed
original and eight (8) copies) or electronic
comments that are submitted timely to the
IRS. The IRS and Treasury Department
specifically request comments on the clar-
ity of the proposed regulations and how
they may be made easier to understand.
All comments will be available for public
inspection and copying. A public hearing
will be scheduled if requested in writing
by any person that timely submits written

comments. If a public hearing is sched-
uled, notice of the date, time, and place
for the hearing will be published in the
Federal Register.

Drafting Information

Various personnel from the IRS and
Treasury Department participated in the
development of these regulations.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1502–28 also issued under 26

U.S.C. 1502. * * *
Par. 2. Section 1.1502–19 is amended

as follows:
1. Paragraph (b)(1) is revised.
2. The headings for paragraphs (h)(2)

and (h)(2)(i) are revised.
3. Paragraph (h)(2)(ii) is redesignated

as paragraph (h)(2)(iii).
4. New paragraph (h)(2)(ii) is added.
The revisions and addition read as fol-

lows:

§1.1502–19 Excess loss accounts.

[The text of this proposed section is the
same as the text of §1.1502–19T published
elsewhere in this issue of the Bulletin].

Par. 3. Section 1.1502–21 is amended
as follows:

1. Paragraphs (b)(2)(iv) and (c)(2)(vii)
are revised.

2. Paragraph (h)(6) is redesignated as
paragraph (h)(7).

3. New paragraph (h)(6) is added.
4. New paragraph (h)(8) is added.
The revision and additions read as fol-

lows:

§1.1502–21 Net operating losses.

[The text of this proposed section is the
same as the text of §1.1502–21T published
elsewhere in this issue of the Bulletin].

Par. 4. Section 1.1502–28 is added to
read as follows:

§1.1502–28 Consolidated section 108.

[The text of this proposed section is the
same as the text of §1.1502–28T published
elsewhere in this issue of the Bulletin].

Par. 5. Section 1.1502–32 is amended
as follows:

1. Paragraphs (b)(3)(ii)(C)(1) and
(b)(3)(iii)(A) are revised.

2. Paragraph (b)(4)(vii) is added.
3. Paragraph (b)(5)(ii), Example 4,

paragraphs (a), (b), and (c) are revised.
4. Paragraph (h)(7) is added.
The revisions and additions read as fol-

lows:

§1.1502–32 Investment adjustments.

[The text of this proposed section is the
same as the text of §1.1502–32T published
elsewhere in this issue of the Bulletin].

Robert E. Wenzel,
Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register on August 29,
2003, 3:14 p.m., and published in the issue of the Federal
Register for September 4, 2003, 68 F.R. 52542)

Deletions From Cumulative List
of Organizations Contributions
to Which are Deductible Under
Section 170 of the Code

Announcement 2003–64

The names of organizations that no
longer qualify as organizations described
in section 170(c)(2) of the Internal Rev-
enue Code of 1986 are listed below.

Generally, the Service will not disallow
deductions for contributions made to a
listed organization on or before the date
of announcement in the Internal Revenue
Bulletin that an organization no longer
qualifies. However, the Service is not
precluded from disallowing a deduction
for any contributions made after an or-
ganization ceases to qualify under section
170(c)(2) if the organization has not timely
filed a suit for declaratory judgment under
section 7428 and if the contributor (1) had
knowledge of the revocation of the ruling
or determination letter, (2) was aware that
such revocation was imminent, or (3) was
in part responsible for or was aware of the
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activities or omissions of the organization
that brought about this revocation.

If on the other hand a suit for declara-
tory judgment has been timely filed,
contributions from individuals and orga-
nizations described in section 170(c)(2)
that are otherwise allowable will continue
to be deductible. Protection under section
7428(c) would begin on November 5,
2001, and would end on the date the court
first determines that the organization is
not described in section 170(c)(2) as more
particularly set forth in section 7428(c)(1).
For individual contributors, the maximum
deduction protected is $1,000, with a hus-
band and wife treated as one contributor.
This benefit is not extended to any indi-
vidual, in whole or in part, for the acts or
omissions of the organization that were
the basis for revocation.

Steve Brashen Foundation
Bellevue, WA

Clove Hitch Foundation, Inc.
Pompano Beach, FL

Spring Assistance for Educators
Houston, TX

Section 7428(c) Validation of
Certain Contributions Made
During Pendency of Declaratory
Judgment Proceedings

Announcement 2003–65

This announcement serves notice to
potential donors that the organization
listed below has recently filed a timely
declaratory judgment suit under section
7428 of the Code, challenging revocation
of its status as an eligible donee under
section 170(c)(2).

Protection under section 7428(c) of the
Code begins on the date that the notice
of revocation is published in the Internal
Revenue Bulletin and ends on the date
on which a court first determines that an
organization is not described in section

170(c)(2), as more particularly set forth in
section 7428(c)(1).

In the case of individual contributors,
the maximum amount of contributions
protected during this period is limited to
$1,000.00, with a husband and wife being
treated as one contributor. This protection
is not extended to any individual who
was responsible, in whole or in part, for
the acts or omissions of the organization
that were the basis for the revocation.
This protection also applies (but without
limitation as to amount) to organizations
described in section 170(c)(2) which are
exempt from tax under section 501(a). If
the organization ultimately prevails in its
declaratory judgment suit, deductibility
of contributions would be subject to the
normal limitations set forth under section
170.

Del Oro Conservatory for the Classical
Arts of Music and Dance, Inc.
Chandler, AZ
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Definition of Terms
Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the ef-
fect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is be-
ing extended to apply to a variation of the
fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that the
same principle also applies to B, the earlier
ruling is amplified. (Compare with modi-
fied, below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confusion.
It is not used where a position in a prior
ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used in
a ruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than re-
state the substance and situation of a previ-
ously published ruling (or rulings). Thus,
the term is used to republish under the
1986 Code and regulations the same po-
sition published under the 1939 Code and
regulations. The term is also used when
it is desired to republish in a single rul-
ing a series of situations, names, etc., that
were previously published over a period of
time in separate rulings. If the new rul-
ing does more than restate the substance

of a prior ruling, a combination of terms
is used. For example, modified and su-
perseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is self
contained. In this case, the previously pub-
lished ruling is first modified and then, as
modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names in
subsequent rulings. After the original rul-
ing has been supplemented several times, a
new ruling may be published that includes
the list in the original ruling and the ad-
ditions, and supersedes all prior rulings in
the series.

Suspended is used in rare situations
to show that the previous published rul-
ings will not be applied pending some
future action such as the issuance of new
or amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

Abbreviations
The following abbreviations in current use
and formerly used will appear in material
published in the Bulletin.

A—Individual.
Acq.—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A.—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O.—Executive Order.

ER—Employer.
ERISA—Employee Retirement Income Security Act.
EX—Executor.
F—Fiduciary.
FC—Foreign Country.
FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R.—Federal Register.
FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.
G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.
GP—General Partner.
GR—Grantor.
IC—Insurance Company.
I.R.B.—Internal Revenue Bulletin.
LE—Lessee.
LP—Limited Partner.
LR—Lessor.
M—Minor.
Nonacq.—Nonacquiescence.
O—Organization.
P—Parent Corporation.
PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.
PRS—Partnership.
PTE—Prohibited Transaction Exemption.
Pub. L.—Public Law.
REIT—Real Estate Investment Trust.
Rev. Proc.—Revenue Procedure.
Rev. Rul.—Revenue Ruling.
S—Subsidiary.
S.P.R.—Statement of Procedural Rules.
Stat.—Statutes at Large.
T—Target Corporation.
T.C.—Tax Court.
T.D. —Treasury Decision.
TFE—Transferee.
TFR—Transferor.
T.I.R.—Technical Information Release.
TP—Taxpayer.
TR—Trust.
TT—Trustee.
U.S.C.—United States Code.
X—Corporation.
Y—Corporation.
Z —Corporation.
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Obsoleted by
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Obsoleted by
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Obsoleted by
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Obsoleted by

Rev. Rul. 2003-99, 2003-34 I.R.B. 388

Revenue Rulings— Continued:

77-482

Obsoleted by

Rev. Rul. 2003-99, 2003-34 I.R.B. 388

77-483

Obsoleted by

Rev. Rul. 2003-99, 2003-34 I.R.B. 388

78-89

Obsoleted by
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Obsoleted by
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Obsoleted by
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Obsoleted by
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79-116

Obsoleted by
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Obsoleted by
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Child’s attainment of an age (RR 72) 33,
346

Common trust fund, listed transaction,
straddle, tax shelter (Notice 54) 33, 363

Compliance initiative, nonresident aliens
and foreign corporations (Notice 38)
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1.863–0, –1, amended; REMICs;
application of section 446 with
respect to inducement fees
(REG–162625–02) 35, 500

26 CFR 1.448–2T, revised; limitation
on use of the nonaccrual–experience
method of accounting under section
448(d)(5) (REG–141402–02) 43,
932

26 CFR 1.460–0, –4, –6, amended;
1.704–3, added; 1.722–1, amended;
1.723–1, added; 1.732–1, amended;
1.734–1, amended; 1.743–1,
amended; 1.751–1, revised;
1.755–1, amended; partnership
transactions involving long-term
contracts (REG–128203–02) 41,
828

26 CFR 1.465–8, –20, amended;
at-risk limitations; interest
other than that of a creditor
(REG–209377–89) 36, 521

26 CFR 1.817–5, amended; diversi-
fication requirements for variable
annuity, endowment, and life insur-
ance contracts (REG–163974–02)
38, 595

26 CFR 1.871–10, amended;
1.1443–1, amended; 1.1446–0
through –6, added; 1.1461–1,
–2, amended; 1.1461–3, added;
1.1462–1, amended; 1.1463–1,
amended; 301.6109–1, amended;
301.6721–1, revised; section 1446
regulations (REG–108524–00) 42,
869

26 CFR 1.988–1(a)(3), (4), and (5),
withdrawn; 1.988–2, amended;
1.988–6, added; 1.1275–4, revised;
guidance regarding the treatment
of certain contingent payment debt
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instruments with one or more pay-
ments that are denominated in, or de-
termined by reference to, a nonfunc-
tional currency (REG–106486–98)
42, 853

26 CFR 1.1042–1T, amended; nota-
rized statements of purchase under
section 1042 (REG–121122–03) 37,
550

26 CFR 1.1502–19, –21, –32,
amended; 1.1502–28, added; guid-
ance under section 1502; application
of section 108 to members of a con-
solidated group (REG–132760–03)
43, 933

26 CFR 1.1502–31, amended; stock
basis after a group structure change
(REG–130262–03) 37, 553

26 CFR 1.6081–1, amended;
1.6081–8, –9, added; 31.6081(a)–1,
revised; automatic extension of time
to file certain information returns
and exempt organization returns
(REG–107618–02) 27, 13

26 CFR 301.6103(k)(6)–1T, added;
disclosure of return information
by certain officers and employ-
ees for investigative purposes
(REG–140808–02) 38, 582

26 CFR 301.6334–1, amended;
property exempt from levy
(REG–140378–01) 41, 825

26 CFR 301.6503(j)–1, added; suspen-
sion of running of period of limi-
tations during a proceeding to en-
force or to quash a designated or re-
lated summons (REG–208199–91)
40, 756

26 CFR 301.6724–1, amended; waiver
of information reporting penalties
(REG–141669–02) 34, 408

26 CFR 301.9000–1, revised;
301.9000–2 through –7, added; tes-
timony or production of records
in a court or other proceeding
(REG–140930–02) 38, 583

Publications:
1167, substitute forms, general re-

quirements (RP 73) 39, 647
1220, Specifications for Filing Forms

1098, 1099, 5498, and W-2G Elec-
tronically or Magnetically (RP 52)
30, 134; updates to the September
2003 revision (Ann 61) 42, 890
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Qualified census tracts, issuers of qual-

ified mortgage bonds and mortgage
credit certificates; correction (RP 49)
29, 89

Qualified subchapter S election for testa-
mentary trusts (TD 9078) 39, 630

Qualified tertiary injectant expenses and
enhanced oil recovery credit (RR 82)
30, 125

Real estate investment trusts (REITs):
Loans from (RP 65) 32, 336
Taxable REIT subsidiaries (TRSs) and

independent contractors, rents (RR
86) 32, 290

Taxable subsidiaries (TSRs) (RP 66)
33, 364

Reduction of tax attributes due to dis-
charge of indebtedness (TD 9080) 40,
696; (REG–113112–03) 40, 760

Regulated investment company (RIC), re-
funded bonds (RR 84) 32, 289

Regulations:
26 CFR 1.62–2, amended; 1.274–5,

–5T, amended; substantiation of in-
cidental expenses (TD 9064) 36, 508

26 CFR 1.66–1 through –5, added;
602.101, amended; treatment of
community income for certain indi-
viduals not filing joint returns (TD
9074) 39, 601

26 CFR 1.83–7, amended; 1.83–7T,
added; transfers of compensatory
options (TD 9067) 32, 287

26 CFR 1.108–7T, added; 1.1017–1,
amended; 1.1017–1T, added; reduc-
tion of tax attributes due to discharge
of indebtedness (TD 9080) 40, 696

26 CFR 1.141–0, –5, –15, amended;
1.148–0, –1, –11, amended; arbi-
trage and private activity restrictions
applicable to tax-exempt bonds is-
sued by state and local governments;
investment-type property (prepay-
ment); private loan (prepayment)
(TD 9085) 41, 775

26 CFR 1.170A–6, amended; defini-
tion of guaranteed annuity and lead
unitrust interests (TD 9068) 37, 538

26 CFR 1.280F–6T, amended; depre-
ciation of vans and light trucks (TD
9069) 37, 525

26 CFR 1.280G–1, added; 602.101,
amended; golden parachute pay-
ments (TD 9083) 40, 700

26 CFR 1.338–3, amended;
1.338(h)(10)(1), amended;
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1.338(h)(10)–1T, added; effect of
section 338(h)(10) elections in cer-
tain multi-step transactions (TD
9071) 38, 560

26 CFR 1.367(e)–2, amended; out-
bound liquidations into foreign cor-
porations (TD 9066) 36, 509

26 CFR 1.382–1, amended;
1.382–10T, added; distributions
of interests in a loss corporation
from qualified trusts (TD 9063) 36,
510

26 CFR 1.448–2T, revised; 602.101,
revised; limitation on use of the
nonaccrual-experience method of
accounting under section 448(d)(5)
(TD 9090) 43, 891

26 CFR 1.482–0, –1, –5, –7, amended;
602.101, amended; compensatory
stock options under section 482 (TD
9088) 42, 841

26 CFR 1.752–6T, added; assumption
of partner liabilities (TD 9062) 28,
46

26 CFR 1.883–0, added; 1.883–1, re-
vised; 1.883–2 through –5, added;
602.101, amended; exclusions from
gross income of foreign corporations
(TD 9087) 41, 781

26 CFR 1.897–1, –2, –3, amended;
1.897–5, added, 1.897–5T, –6T,
amended; 1.1445–1 through –6,
amended; 1.1445–9T, removed;
301.6109–1, amended; 602.101,
amended; use of taxpayer identify-
ing numbers on submissions under
sections 897 and 1445 (TD 9082)
41, 807

26 CFR 1.1361–1, amended; qualified
subchapter S trust election for testa-
mentary trusts (TD 9078) 39, 630

26 CFR 1.1502–19, –21, –21T, –32,
–32T, amended; 1.1502–19T, –28,
–28T, added; guidance under sec-
tion 1502; application of section 108
to members of a consolidated group
(TD 9089) 43, 906

26 CFR 1.1503–2, amended; 602.101,
amended; dual consolidated loss re-
capture events (TD 9084) 40, 742

26 CFR 1.6038–3, revised; 1.6038–3T,
removed; 602.101, amended; sec-
tion 6038 – returns required with re-
spect to controlled foreign partner-
ships (TD 9065) 36, 515
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26 CFR 1.6081–1T, removed; 1.6081–

8T, –9T, added; 31.6011(a)–5,
amended; 31.6051–1(d)(2)(i)(c),
amended; 31.6051–2(c), amended;
31.6081(a)–1, amended; 31.6081
(a)–1T, added; 602.101, amended;
automatic extension of time to file
certain information returns and ex-
empt organization returns (TD 9061)
27, 5

26 CFR 300.0, amended; 300.3, added;
user fees for processing offers to
compromise (TD 9086) 41, 817

26 CFR 301.6103(k)(6)–1, removed;
301.6103(k)(6)–1T, added; disclo-
sure of return information by certain
officers and employees for investiga-
tive purposes (TD 9073) 38, 570

REMICs, residual interests, inducement
fees (REG–162625–02) 35, 500

Returns and return information, obtaining
copies (RP 74) 43, 923

Revocations, exempt organizations (Ann
48) 28, 73; (Ann 52) 32, 345; (Ann 64)
43, 934

Rulings, obsolete (RR 99) 34, 388
Self-insured medical reimbursement

plans (RR 102) 38, 559
Split-dollar life insurance arrangements,

obsolete rulings (RR 105) 40, 696
Standard Industry Fare Level (SIFL) for-

mula (RR 89) 37, 525
Statute of limitations on assessment as af-

fected by bankruptcy (RR 80) 29, 83
Stocks:

Deduction for compensatory stock op-
tion-related transactions following
certain corporate transactions (RR
98) 34, 378

Determination of stock basis in a group
structure change (REG–130262–03)
37, 553

Option valuation for purposes of
golden parachute payments (RP
68) 34, 398

Readily tradable on an established
securities market in the United
States for purposes of section
1(h)(11)C)(ii), definition (Notice
71) 43, 922

Statutory options (REG–122917–02)
27, 15

Transfers of compensatory stock
options (TD 9067) 32, 287;
(REG–116914–03) 32, 338
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Transfers of nonstatutory stock options

to related persons (Notice 47) 30,
132

Substitute forms:
General requirements (RP 73) 39, 647
Update to rules and specifications for

Forms 1099–B and 1099–DIV (Ann
55) 38, 597

Swiss Limitation on Benefits (LOB) com-
petent authority MAP agreement (Ann
59) 40, 746

Tax-exempt bonds:
Advance refunding bonds (RR 78) 29,

76
New York Liberty Bonds (Notice 40)

27, 10
Remedial action rules, application

(REG–132483–03) 34, 410
Tenancy by the entirety, federal tax lien

(Notice 60) 39, 643
Testimony or production of records

in a court or other proceeding
(REG–140930–02) 38, 583

Treatment of community income for cer-
tain individuals not filing a joint return
(TD 9074) 39, 601

Updates to the September 2003 revision
of Publication 1220, Specifications for
Filing Forms 1098, 1099, 5498, and
W-2G Electronically or Magnetically
(Ann 61) 42, 890

U.S. income tax treaties, list satis-
fying the requirements of section
1(h)(11)(C)(i)(II) (Notice 69) 42, 851

Use of taxpayer identifying numbers on
submissions under sections 897 and
1445 (TD 9082) 41, 807

User fees for processing offers to compro-
mise (TD 9086) 41, 817

Withholding:
Foreign partnership (WP) and with-

holding foreign trust (WT) agree-
ments (RP 64) 32, 306

Tax of partnerships with effec-
tively connected taxable income
(REG–108524–00) 42, 869

SELF-EMPLOYMENT
TAX

Offers in compromise, submission and
processing (RP 71) 36, 517

Property exempt from levy
(REG–140378–01) 41, 825

Proposed Regulations:

SELF-EMPLOYMENT
TAX—Cont.

26 CFR 301.6334–1, amended;
property exempt from levy
(REG–140378–01) 41, 825

Regulations:
26 CFR 300.0, amended; 300.3, added;

user fees for processing offers to
compromise (TD 9086) 41, 817

Returns and return information, obtaining
copies (RP 74) 43, 923

User fees for processing offers to compro-
mise (TD 9086) 41, 817
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